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"#$!%&$'!() !*#$!+,-$!() !-'.!%/!0,%*$!.%&$/1+$'&!'2(34!*#$!5%6%-%7$&!3'*%(3/8!9$:(3&!

#$&4$/!9$*.$$3! *#$!;(22(3!<'.!=,+%/&%5*%(3/!'3&!;(3*%3$3*'-!<'.! =,+%/&%5*%(3/>! !

?*! %/! *+,$! *#'*! '! 5(35$1*! () ! *#$! +,-$! () ! -'.! #'/! 9$$3! &$6$-(1$&! 9:! '3&! '2(34!

5(22(3! -'.! =,+%/&%5*%(3/>! ! ?3! *#$! (*#$+! =,+%/&%5*%(3/8! #(.$6$+8! *#$! /%2%-'+! -$4'-!

1+%35%1-$/! #'6$! 9$$3! &$6$-(1$&>! ! ?3! 3(3@5(22(3! -'.! =,+%/&%5*%(3/8! /,5#! '/!

A+'35$8!B$+2'3:8!C'1'38!"'%.'38!*#$!&(5*+%3$!() !*#$!+,-$!() !-'.!(+!*#$!/%2%-'+!-$4'-!

1+%35%1-$!#'/! 9$$3!.$--! +$5(43%7$&! %3! *#$!3'2$!() ! ! D-'! /,1+E2'*%$!&$! -'! +E4$-! &$!

&+(%*F!(+!D-$!1+%35%1$!&$! -'! -E4'-%*EF8!DG$5#*//*''*F8!D"#$%F8!'3&!D"&'(F!

(+!D"&)F8!+$/1$5*%6$-:>H! ! "#$:!'+$!3(*!3$5$//'+%-:!%&$3*%5'-!*(!*#$!+,-$!() !-'.!%3!

5(22(3!-'.!*+'&%*%(38!'-*#(,4#!')*$+!I(+-&!I'+!??!*#$!/%2%-'+%*:!9$*.$$3!*#$!+,-$!

() ! -'.! %3! 5(22(3! -'.! =,+%/&%5*%(3/! '3&! *#$! 5(,3*$+1'+*/! *#$+$*(! %3! (*#$+!

=,+%/&%5*%(3/!#'6$!9$$3!4$**%34!2(+$!/,9/*'3*%'->! J*!*#$!%3*$+3'*%(3'-!-$6$-8!*#$!%&$'!

() ! *#$! +,-$! () ! -'.! %/! '-/(! .$--! +$5(43%7$&! '3&! *#$! 5(35$1*! *#$+$() ! #'/! 9$$3!

&$6$-(1$&>K! ! ?3! '--! () ! 5%6%-%7$&! =,+%/&%5*%(3/! '*! 9(*#! %3*$+3'*%(3'-! '3&! &(2$/*%5!

-$6$-/8! *#$! &(5*+%3$! () ! *#$! +,-$! () ! -'.! %/! &$$2$&! '/! (3$! () ! *#$! %21(+*'3*! -$4'-!

&(5*+%3$/>! ! L(.$6$+8!%3!/1%*$!() !*#$!)'5*!*#'*!*#$!&(5*+%3$!() !+,-$!() !-'.!%/!.%&$-:!

+$5(43%7$&8!*#$!*$+2!() !*#$!+,-$!() !-'.!%/!5(22(3-:!M3(.3!'3&!,/$&!9:!=,+%/*/!%3!

'3:!5%6%-%7$&! =,+%/&%5*%(3/! '3&! %3! /1%*$!() ! *#$! )'5*! *#'*!6'+%(,/! /5#(-'+/!#'6$!2'&$!

$))(+*/! *(!&$)%3$! %*8! *#$+$! %/!3(!,3%6$+/'--:! '55$1*$&!&$)%3%*%(3>! ! N$)%3%*%(3!() ! *#$!

+,-$!() !-'.!#'/!'3!$O*+$2$-:!.%&$!/1$5*+,2>! ! ! ! A,+*#$+8!9$:(3&!,3&$+/*'3&%34!%3!

*#$! -$4'-! )%$-&8! *#$! *$+2! () ! *#$! +,-$! () ! -'.! #'/! 9$$3! ,/$&! %3! 6'+%(,/! 5(3*$O*/8!

%35-,&%34! 1(-%*%5'-! '3&! =(,+3'-%/*%5! 5(3*$O*/8! %3! 3(*! .$--@5(3/%&$+$&! 2'33$+>! ! ?3!

/,5#!5(3*$O*/8! %*! %/!'9/*+'5*-:!'//$+*$&!.%*#(,*!5(3/%&$+%34! *#$!1+$5%/$!5(3*$3*! *#'*!

*#$!+,-$!() !-'.!%/!*#$!(11(/%*$!3(*%(3!() !D+,-$!9:!1$+/(3F!'3&!2$'3/!'9%&'35$!9:!

-'./>! ! P(2$*%2$/8!*#$!*$+2!%/!$6$3!,3&$+/*((&!)+(2!%21+$//%(3!() !*#$!-'34,'4$>! ! ! ! !

A,+*#$+8! *#$! 5(,3*$+1'+*! &(5*+%3$! &$6$-(1$&! %3! 6'+%(,/! 3(3@5(22(3! -'.!

                                                 
1 Those concepts are not necessarily same as the rule of law.  However, they are described as 
the rule of law when they are translated in English.  
2 For example, the European Convention for the Protection of Human Rights and Fundamental 
Freedom of 1950. The Universal Declaration of Human Rights of 1948.   
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=,+%/&%5*%(3/! #'6$! &$6$-(1$&! 9'/$&! (3! &%))$+$3*! -$4'-! 1+%35%1-$/! '3&! &%))$+$3*!

,3&$+/*'3&%34/!() !9'/%5!'3&!1#%-(/(1#%5'-!6%$.!() !-'./!)+(2!*#(/$!() !5(22(3!-'.!

=,+%/&%5*%(3/8!'3&!#$35$! *#$:!'+$!3(*! 5(21-$*$-:! %&$3*%5'-! *(! *#$!3(*%(3!() ! +,-$!() !

-'.! %3! 5(22(3! -'.! *+'&%*%(3>! ! Q(3$*#$-$//8! /,5#! 5(,3*$+1'+*! &(5*+%3$/! '+$!

*+'3/-'*$&! %3*(!R34-%/#! -'34,'4$!'/!D+,-$!() ! -'.F>S! ! P,5#!'!1+(5$//!() ! *+'3/-'*%(3!

/$$2%34-:! %35+$'/$&!&%))%5,-*:! *(! )(+2!,3%6$+/'--:! '55$1*'9-$!&$)%3%*%(3!() ! *#$! +,-$!

() !-'.>! ! P,5#!&$6$-(12$3*!1+(5$//!'3&!%*/!&%6$+/%)%$&!9'5M4+(,3&!() !&$6$-(12$3*!

() ! *#$! +,-$!() ! -'.!2%4#*!9$!(3$!() ! *#$!5',/$/!() !&%))%5,-*:! %3!+$'5#%34!5(3/$3/,/!

5(35$+3%34!%*/!&$)%3%*%(3>! ! T(+$(6$+8!'!5(35$1*!() !*#$!+,-$!() !-'.!%/!3(*!'!/*'*%5!9,*!

'! &:3'2%5! 5(35$1*>! ! "#$! +,-$! () ! -'.! #'/! '! 3'*,+$! () ! '! 2$5#'3%/2! )(+!

%21-$2$3*%34!(+!2'*$+%'-%7%34!'!1'+*%5,-'+!+%4#*/!(+!'3!%&$'!() ! -'.>! ! J!2$5#'3%/2!

#'/!*(!6'+:!'3&!5#'34$!&$1$3&%34!(3!5%+5,2/*'35$/!(+!9'5M4+(,3&/!%3!.#%5#!/,5#!

2$5#'3%/2!%/!1-'3*$&!*(8!/(!*#'*!%*!$))%5%$3*-:!'3&!2$'3%34),--:!'5#%$6$/!%*/!1,+1(/$/!

%3!$'5#!5%+5,2/*'35$>! ! "(!'5#%$6$!'!1'+*%5,-'+!-$4'-!1,+1(/$8!'!&%))$+$3*!2$5#'3%/2!

2%4#*!9$!3$$&$&!%3!&%))$+$3*!=,+%/&%5*%(3>! ! "#$!5%+5,2/*'35$/!'3&!9'5M4+(,3&/!() !

$'5#!=,+%/&%5*%(3!'+$!6'+%(,/!3(*!(3-:!)+(2!=,+%/&%5*%(3/!*(!=,+%/&%5*%(3/!9,*!)+(2!'3!

$+'!*(!'3!$+'>! ! L$35$8!%*!%/!3(*!$'/:!*(!&$)%3$!*#$!+,-$!() !-'.!%3!'!,3%6$+/'-!2'33$+8!

'3&! *#$!&$)%3%*%(3!5'33(*!9,*!9$!2'&$!9:!,/%34!6$+:!4$3$+'-!'3&!$6$3!'29%4,(,/!

*$+2/>! ! ?3!*#%/!+$4'+&/8!%*!5'3!9$!/'%&!*#'*!%*!%/!/%2%-'+!*(!'!5(35$1*!() !DN,$!U+(5$//!

() !<'.F>! ! ?*!%/!3(*!$'/:!*(!1+(1$+-:!'3&!1+$5%/$-:!$O1-'%3!(+!&$)%3$!%3!/$6$+'-!-%3$/!

() !.(+&/!.#'*!DN,$!U+(5$//!() !<'.F!%/>! ! !

T(+$(6$+8! %3! /(2$! =,+%/&%5*%(38! -%M$! C'1'38! *#$+$! %/! '3(*#$+! ,3%0,$! )'5*(+! .#%5#!

%35+$'/$/! /,5#! &%))%5,-*:>! ! ?3! C'1'38! ')*$+! I(+-&! I'+! ??8! 5(3/*%*,*%(3! () ! C'1'3!

5#'34$&!)+(2!*#$!*+,-.)/"01&/"238!.#%5#!.'/!9'/$&!(3!I$%2'+!

;(3/*%*,*%(3'-!<'.8!*(*,-)/"38!.#%5#!5(3/%&$+'9-:!+$-%$/!(3!;(3/*%*,*%(3!() !

*#$! VPJ>! ! L(.$6$+8! *#(/$! *.(! 5(3/*%*,*%(3'-! -'./! #'6$! 5(21-$*$-:! &%))$+$3*!

5(3/*%*,*%(3'-!1+%35%1-$/!*(!$'5#!(*#$+8!%35-,&%34!'3!%&$'!() !D+,-$!() !-'.F>! ! L$35$8!

/(2$!5(3),/%(3!%/!)(,3&!%3!*#$!1+(5$//!() !*+'3/%*!)+(21&/"! *(,-)/">! !

W$)(+$!I(+-&!I'+! ??8! *#$! ,3&$+/*'3&%34! () ! *#$! +,-$! () ! -'.! %3! C'1'3! +$-%$&! (3! '!

B$+2'3! 3(*%(38! DG$5#*//*''*F! X%*! .'/! *+'3/-'*$&! %3*(! C'1'3$/$! '/! D"&)FY>! !

V3&$+!1+%35%1-$!() !DG$5#*//*''*F8!*#$!+,-$!() !-'.!.'/!+$)$++$&!*(!'/!D"&)Z"&

'(F>! ! J)*$+! I(+-&! I'+! ??8! #(.$6$+8! &,$! *(! 5#'34$! () ! 5(3/*%*,*%(3'-! -'.8! *#$!

*#$(+$*%5'-!4+(,3&!() !*#$!+,-$!() !-'.!.'/!/,11(/$&!*(!5#'34$!)+(2!*#'*!() !I$%2'+!

;(3/*%*,*%(3! *(! /(2$*#%34! 2(+$! /%2%-'+! *(! *#$! 4+(,3&! '55$1*$&! %3! 5(22(3! -'.!

                                                 
3 For example, Rainer Grote, Rule of Law, Rechtsstaat and Etat de droit in Christian Strack, ed., 
Constitutionalism, Universalism and Democracy --- Comparative Analysis (1999) 
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=,+%/&%5*%(3>! ! Q$6$+*#$-$//8! C'1'3$/$! 5(22$3*'*(+/! .#(! .$+$! )'2%-%'+! .%*#! *#$!

B$+2'3!-'.!*$3&$&!*(!*'-M!'9(,*!*#$!+,-$!() !-'.!%3!*#$!5(3*$O*!() !DG$5#*//*''*F>! [! !

\3!*#$!(*#$+!#'3&8!5(22$3*'*(+/!.#(!.$+$!)'2%-%'+!.%*#!J2$+%5'3!-'.!*$3&$&!*(!

&$6$-(1!*#$!+,-$!() !-'.!%3!*#$!5(3*$O*!() !5(22(3!-'.!*+'&%*%(3>]! ! J/!'!+$/,-*8!*#$+$!

$O%/*$&! 5(3),/%(3! '9(,*! *#$! 5(35$1*! () ! *#$! +,-$! () ! -'.! '3&! /,5#! 5(3),/%(3!

$O*$3&$&!*(!$6$3!*(!*$+2%3(-(4%$/>! ! ?3!)'5*8!$6$3!1(/*@I(+-&!I'+!??8!D"&)Z"

&'( F! .'/! /*%--! %3! ,/$! *(4$*#$+! .%*#! 3$.! *$+2%3(-(4:! ,3&$+! *#$! 3$.!

5(3/*%*,*%(3'-!-'.8!3'2$-:!D"#$%F>! ! ?3!"'%.'38!%*!/$$2/!*#'*!/%2%-'+!1+(9-$2!%/!

'-/(!)(,3&>! ! ?3!"'%.'38!*#$!+,-$!() ! -'.!%/!5(22(3-:!*+'3/-'*$&!'/!D"&Z"&'

(F!.%*#(,*!'3:!+$/$+6'*%(3!'9(,*!&%))$+$35$!9$*.$$3!DG$5#*//*''*F!'3&!*#$!+,-$!() !

-'.! %3! 5(22(3! -'.! *+'&%*%(3! '3&! .%*#(,*! &$-%9$+'*%34! '! 3'*,+$! () ! "'%.'3$/$!

;(3/*%*,*%(3'-! <'.>! ! "'M%34! %*! %3*(! '55(,3*! 9(*#! *#'*! '! 5(3/%&$+'9-$! 3,29$+! () !

"'%.'3$/$! =,+%/*/! '50,%+$&! -$4'-! $&,5'*%(3! %3! 5(22(3! -'.! =,+%/&%5*%(3/! '3&! *#'*!

"'%.'3! 9'/%5'--:! 9$-(34/! *(! 5(3*%3$3*'-! -'.! /:/*$2^! %*! /$$2/! *#'*! *#$+$! 2%4#*! 9$!

5(3),/%(3!/%2%-'+!*(!*#'*!() !C'1'3!%3!"'%.'3>! !

!

J/! /*'*$&! '9(6$8! 5(3/%/*$3*! $))(+*/! 9:! -(*/! () ! /5#(-'+/! #'6$8! /(! )'+8! 3(*! +$'5#$&!

,3%6$+/'--:! '55$1*'9-$!&$)%3%*%(3!() ! *#$! &(5*+%3$!() ! *#$! +,-$!() ! -'.>! ! ?3! )'5*8! %*! %/!

&%))%5,-*! *(!&$)%3$! *#$!&(5*+%3$! () ! *#$! +,-$!() ! -'.! %3!,3%6$+/'--:! '55$1*$&!2'33$+>! !

N,$! *(! -'5M! () ! '! 5-$'+! &$)%3%*%(38! *#$! 3(*%(3! () ! *#$! +,-$! () ! -'.! %/! /(2$*%2$/!

2%/,3&$+/*((&!(+!2%/,/$&!9:!1+(*'4(3%/*/! '3&!'3*'4(3%/*/!() ! *#$! +,-$!() ! -'.! )(+!

*#$%+!(.3!'4$3&'!(+!1,+1(/$/>! ! G$5$3*-:8!*#$+$!%/!'!*$3&$35:!*#'*!*#$!+,-$!() !-'.!%/!

&$$2$&!'/! %21+'5*%5'-!&(42'*%5!3(*%(38!'3&!%*! %/!'//$+*$&!*#'*!#'/!9$$3!-((/%34!%*/!

/%43%)%5'35$!%3!'!-$4'-!)%$-&>! ! ! ?*!%/!*+,$!*#'*!%*! %/!&%))%5,-*!*(!&$)%3$!*#$!&(5*+%3$!() !

*#$!+,-$!() !-'.!%3!,3%6$+/'-!2'33$+>! ! "#$!&(5*+%3$!() !*#$!+,-$!() !-'.8!#(.$6$+8!/*%--!

/%43%)%5'3*!-$4'-!1+%35%1-$!%3!2(&$+3!-$4'-!/:/*$2!'3&!%*!%/!'*!-$'/*!1(//%9-$!*(!/#'+$!

5(22(3!,3&$+/*'3&%34!'9(,*!*#$!4+'3&!&$/%43!() !*#$!+,-$!() !-'.!'2(34!5%6%-%7$&!

3'*%(3/!9$:(3&!&%))$+$35$!() !=,+%/&%5*%(3>! ! "#$!4+'3&!&$/%43!&$3(*$8!%3!*#%/!5(3*$O*8!

,-*%2'*$! 1,+1(/$/8! (9=$5*%6$/8! (+! $3&/! '3&! '! )+'2$.(+M! () ! *#$! 2$5#'3%/2/! )(+!

2'*$+%'-%7%34!*#$2>! ! ! !

"#$!'**$21*!() !*#%/!'+*%5-$!%/!)%+/*-:!*(!5+:/*'--%7$!*#$!4+'3&!&$/%43!() !*#$!+,-$!() !-'.8!

+'*#$+!*#'3!4%6%34!/1$5%)%5!&$)%3%*%(3!*(!*#$!+,-$!() !-'.>! ! ! A(+!*#%/!1,+1(/$8!)%+/*-:8!

                                                 
4 For example, , “ ” p. 93 (

, 1979), “ ”, 20 65

 
5 For example, see ” ”, ( 2002) 
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'3!%//,$!,3%0,$!*(!1+(5$//!() !'50,%/%*%(3!9:!C'1'3!() !*#$!+,-$!() !-'.!%/!)(5,/$&>! ! ?3!

*#%/!1+(5$//8!&$6$-(12$3*!() !DG$5#*//*''*F!%3!B$+2'3:8!'&(1*%(3!() !DG$5#*//*''*F!

)+(2!B$+2'3:8!'3&!'!1+(5$//!() !/#%)*! )+(2!*#$!D"&)Z"&'(F!*(!D"#$

%F!%3!C'1'3!.%--!9$!9+%$)-:!+$6%$.$&>! ! ?!9$-%$6$!*#'*!*#%/!.%--!9$!9$3$)%5%'-!*(!"'%.'38!

.#%5#!,/$! *#$! *$+2/!() !D"&Z"&)Z"&'(F!'/! *$+2%3(-(4:!&$/5+%9%34! *#$!

+,-$!() !-'.!)(+!+$5(3/%&$+%34!'3&!5+:/*'--%7%34!*#$!3(*%(3!() !*#$!+,-$!() !-'.!%3!*#$!

5(3*$O*!() !5(3/*%*,*%(3'-! -'.!'3&! -$4'-! /:/*$2!() !"'%.'3>! ! P$5(3&-:8!'!#%/*(+:!() !

*#$!+,-$!() !-'.!'3&!*#$!5,++$3*!,3&$+/*'3&%34/!() !*#$!+,-$!() !-'.!%/!9+%$)-:!+$6%$.$&>! ! !

"#$!1,+1(/$!9$#%3&!() ! *#%/! '+*%5-$! %/! *(!&+'.!'**$3*%(3!() ! =,+%/*/! %3!"'%.'3! *(!'3!

%//,$!() !*#$!+,-$!() ! -'.!'3&!*+%44$+! *#$2!*(!+$*#%3M!'3&!&%/5,//!'9(,*!*#$!+,-$!() !

-'.! %3! '! -$4'-! )%$-&! () ! "'%.'3! '3&! '2(34! ;#%3$/$! /1$'M%34! =,+%/*/8! '3&! *#$3!

#(1$),--:!,-*%2'*$-:!*(!1+(2(*$!*#$!+,-$!() !-'.!%3!;#%3'>! ! !

?3! *#%/! &$5'&$8! -'./! () ! "'%.'3! #'6$! &$6$-(1$&! 0,%*$! +'1%&-:>! ! L(.$6$+8! /,5#!

&$6$-(12$3*! %/! )(,3&!2'%3-:! %3! '! )%$-&! () ! 9,/%3$//! +$-'*$&! -'./>! ! ;(21'+$! .%*#!

&$6$-(12$3*!() !9,/%3$//! -'./!%3!"'%.'38!&$6$-(12$3*!() !1,9-%5! -'./!%3!"'%.'3!%/!

+$'--:! %3/,))%5%$3*>! ! R/1$5%'--:8!,3&$+/*'3&%34/!() !9'/%5!3(*%(3! /,5#!'/! *#$! +,-$!() !

-'.8! &,$! 1+(5$//! $*5>! '+$! /*%--! 0,%*$! %22'*,+$>! ! N,$! *(! 5(22$+5%'-! (+! 1(-%*%5'-!

%3*$+$/*/8! /(2$! =,+%/*/! %3! "'%.'3! 2'M$/! 1+(1'4'3&'! 5(22$3*! )(+! ;#%3$/$!

;(22,3%/*! +$4%2$! *#'*! *#$+$! %/! *#$! +,-$! () ! -'.! %3! ;#%3'>! ! "#$! (*#$+! =,+%/*/! %3!

"'%.'3! &(! 3(*! (+! 5'33(*! 5(++$5*-:! +$/1(3&! *(! /,5#! '3! '9/,+&! 5(22$3*>! ! P,5#!

1#$3(2$3(3!%/!/$$2%34-:!+$)-$5*%34!-$//!5(35$+3!'9(,*!1,9-%5!-'.8!'*!-$'/*!*#$!+,-$!

() ! -'.8! '3&! %22'*,+$3$//! 5(35$+3%34! *#%/! %//,$! %3! "'%.'3>! ! ! ?*! %/! 3$5$//'+:! *(!

3$,*+'-%7$!/,5#!'!/*+(34!1+(1$3/%*:!*(.'+&!9,/%3$//!+$-'*$&!-'./!%3!"'%.'3>! ! !

!

J/!.%&$-:! M3(.38! '! -$4'-! /:/*$2! () !;#%3'! %/! 3(*! *'3*'2(,3*! *(! *#'*! () ! '! -$4'--:!

5%6%-%7$&! 5(,3*:>! ! \96%(,/-:8! *#$+$! %/! 3(! +,-$! () ! -'.! %3!;#%3'! %3! '55(+&'35$!.%*#!

/*'3&'+&/! () ! 5%6%-%7$&! =,+%/&%5*%(3/>! ! J-*#(,4#! *#$! 5(3/*%*,*%(3'-! -'.! () !;#%3'! 9:!

'11$'+'35$! /*%1,-'*$/! D),3&'2$3*'-! +%4#*/F8! *#$+$! %/! 3(! 1+(1$+! 2$5#'3%/2! *(!

%21-$2$3*!/,5#!+%4#*/!'*!'-->! ! ! ?3!)'5*8!*#$+$!'+$!5(,3*-$//!5'/$/!() !/$+%(,/!6%(-'*%(3!

() ! ),3&'2$3*'-! +%4#*/! %3! ;#%3'>! ! "#$! =,&%5%'+:! %/! /*+,5*,+'--:! %3)-,$35$&! 9:! *#$!

;#%3$/$! ;(22,3%/*! U'+*:! X;;UY8! '3&! #$35$! =,&%5%'-! %3&$1$3&$35:! %/! 0,%*$! 1((+>! !

Q(!)'%+!*+%'-!5'3!9$!$O1$5*$&!%3!;#%3'>! ! "+$2$3&(,/!'2(,3*!() !5%*%7$3/! %3!;#%3'!

'+$!/,))$+%34!)+(2!/,5#!,35%6%-%7$&!-$4'-!/:/*$2>! ! ! ! A,+*#$+8!-'5M!() !*#$!+,-$!() !-'.!

'&6$+/$-:!'))$5*/!3(*!(3-:!),3&'2$3*'-!+%4#*/!() !;#%3$/$!1$(1-$!9,*!'-/(!%3*$+$/*/!() !

)(+$%43!9,/%3$//!$3*$+1+%/$/!%3!;#%3'!'3&!*#$%+!%36$/*(+/>! ! J/!'!/5'-$!() !$5(3(2%5!

'5*%6%*:! %3! ;#%3'! %/! 9$5(2%34!2(+$! /,9/*'3*%'-8! )(+$%43! 9,/%3$//! $3*$+1+%/$/!2(+$!
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)+$0,$3*-:!3$$&!*(!/$$M!)(+!-$4'-!+$2$&:!%3!;#%3'>! ! ! L(.$6$+8!-'5M!() !*#$!+,-$!() !

-'.! 5',/$/! 2'-),35*%(3! () ! -$4'-! +$2$&:>! ! _,%*$! (96%(,/! %3)+%34$2$3*! () !

%3*$--$5*,'-! 1+(1$+*:! +%4#*/! %3! ;#%3'! %/! #'+&-:! +$2$&%$&! %3! '! )+'2$.(+M! () ! -$4'-!

/:/*$2>! ! N,$! *(! -'5M! () ! *#$! +,-$! () ! -'.8! )(+$%43! 9,/%3$//! $3*%*%$/! 5'3! #'6$! 3(!

1+(1$+! -$4'-! +$2$&:! '3&! #$35$! #'6$! *(! &$1$3&! (3! D$O*+'@=,&%5%'-! 1+(*$5*%(3F! 9:!

6'+%(,/! -$6$-/! () ! 4(6$+32$3*! ())%5%'-/! *(! 1+(*$5*! *#$%+! 9,/%3$//! %3*$+$/*/8! '3&! '+$!

)%3'--:!5',4#*!%3!*#$!2,&!() !5(++,1*%(3>`! ! ?3!)'5*8!%*!%/!$6$3!'!*#+$'*!*(!%3*$+3'*%(3'-!

5(22,3%*:!*#'*!'!5(,3*+:!.#%5#!%/!'50,%+%34!$5(3(2%5!1(.$+!#'/!,35%6%-%7$&!-$4'-!

/:/*$2>! ! ?3!*#%/!5(3*$O*8!1+(2(*%34!*#$!+,-$!() ! -'.!%3!;#%3'! %/!5(22(3!%3*$+$/*/!

() ! *#$! %3*$+3'*%(3'-! 5(22,3%*:>! ! ! G$5$3*-:8! %*! %/! ()*$3! &%/5,//$&! '2(34!

5(22$3*'*(+/!%3!.$/*$+3!5(,3*+%$/!#(.!*#$!+,-$!() !-'.!%/!1+(21*$&!'3&!$/*'9-%/#$&!

%3! ;#%3'8! '3&! 6'+%(,/! 1+(=$5*/! #'6$! 9$$3! -',35#$&! )(+! *#%/! 1,+1(/$>! ! ?*! /$$2/8!

#(.$6$+8!*#'*!3(!5(3/1%5,(,/!5(3/$0,$35$!%/!)(,3&8!/(!)'+>! ! ?*!%/!0,%*$!3'*,+'-!*#'*!

.$/*$+3/8! .#(! #'6$! 0,%*$! -%2%*$&! %&$'! '9(,*! 5,-*,+$8! 4(6$+32$3*8! -$4'-! /:/*$28!

1(-%*%5'-!/:/*$2!'3&!/(5%'-!/:/*$2!%3!;#%3'8!.%--!3(*!9$!%3!'!4((&!1(/%*%(3!)(+!&(%34!

*#%/! *'/M>! ! ! ?3! *#%/! +$4'+&/8! =,+%/*/! %3! "'%.'3! 2%4#*! 9$! %3! 9$**$+! 1(/%*%(38! (+! '+$!

1$+#'1/!(3-:!0,'-%)%$&!)(+!&(%34!*#%/!*'/M>! ! J*!*#%/!2(2$3*8!%*!%/!(3-:!"'%.'3!.#$+$!

*#$! +,-$! () ! -'.! 5'3! 9$! &%/5,//$&! %3! ;#%3$/$! -'34,'4$! 9:! /,9/*'3*%'-! 3,29$+! () !

=,+%/*/!1+(1$+-:!$&,5'*$&!,3&$+!3(+2'-!-$4'-!/:/*$2>! ! "'%.'3$/$!=,+%/*/!'+$!1$+#'1/!

%3!9$/*!1(/%*%(3! *(!,3&$+/*'3&! %3/,))%5%$35:!() ! =,+%/*/! %3!;#%3'!.#(!#'6$!'50,%+$&!

*(*'--:!,3,/,'-!D-$4'-!3(*%(3/F!() !1,9-%5!-'.!,3&$+!-$4'-!$&,5'*%(3!9:!;;U!+$4%2$>! !

U+'5*%5'--:!'3&! *#$(+$*%5'--:8! %*! %/8! %3!)'5*8! %21(//%9-$! *(!$/*'9-%/#!*#$! +,-$!() ! -'.! %3!

;#%3'! '/! -(34! '/! &%5*'*(+/#%1! 9:! *#$! ;;U! +$4%2$! $O%/*/>! ! L(.$6$+8! 1+(1$+! '3&!

'5*%6$! &%/5,//%(3! '9(,*! *#$! +,-$! () ! -'.! %3!"'%.'3! /#(,-&! 9$8! '*! -$'/*8! #$-1),-! '3&!

$35(,+'4$2$3*!*(!=,+%/*/!%3!;#%3'!.#(!.%/#!*(!'50,%+$!'!5(++$5*!3(*%(3!() !*#$!+,-$!

() !-'.>! ! !

"'%.'3!%/!$O1$5*$&!*(!1-':!'!M$:!+(-$!)(+!*#%/!1,+1(/$!'3&!*(!2'M$!5(3*+%9,*%(3!*(!

%3*$+3'*%(3'-!5(22,3%*:!%3!*#%/!+$4'+&/>! ! !

!

*

!!!!7*4"#$"#$"#$"#$8"#%&"#%&"#%&"#%&5*

!

W$)(+$!4(%34!*(!&$*'%-/!() !*#$!+,-$!() !-'.8!'!,3%0,$!%//,$8!.#%5#!+%/$/!%3!=,+%/&%5*%(3/!

,/%34!;#%3$/$!5#'+'5*$+/8!/#(,-&!9$!+$6%$.$&>! ! ! !

                                                 
6 See Ethan Gutmann, Losing The New China: A Story of American Commerce, Desire and 
Betrayal (April 2004) 
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?3!=,+%/&%5*%(3/8!/,5#!'/!C'1'3!'3&!"'%.'38!*#$!+,-$!() !-'.!%/!3(+2'--:!*+'3/-'*$&!'/!

D"&Z"&)Z"&'(F>! ! L(.$6$+8! D"&Z"&)Z"&'(F8! '*! -$'/*! %3!

C'1'38!%/!3(*!*+'3/-'*%(3!() !*#$!+,-$!() !-'.!%3!5(22(3!-'.!=,+%/&%5*%(3!9,*!B$+2'3!

*+'&%*%(3!() !DG$5#*//*''*F8!.#%5#!.'/!(+%4%3'*$&!.%*#!'3!%&$'!() !'!-%9$+'-!3'*%(3!() !

a'3*! '3&! A%5#*$>! ! "#$! *$+2! () ! D"&)F! .'/! )%+/*! %3*+(&,5$&! %3! C'1'3! '/! '!

*+'3/-'*%(3! () ! DG$5#*//*''*F! %3! Hbcde/! *(! bde/8! '3&! %3! Hbbde/! *#$! 5(35$1*!.'/!.$--!

'55$1*$&! %3! C'1'3$/$! -$4'-! )%$-&>! ! N,+%34!2(&$+3%7'*%(3!() ! C'1'3! %3! Hf*#!;$3*,+:8!

C'1'3!'&(1*$&!%*/!-$4'-!/:/*$2!)+(2!2'%3-:!A+'35$!'3&!B$+2'3:>! ! !

N,$! *(! -%2%*$&! /5(1$! () ! *#%/! '+*%5-$8! *#$! &$*'%-/! () ! #%/*(+%5'-! 9'5M4+(,3&! () !

&$6$-(12$3*!() !D"&)Z"&'(F!'3&!%*/!(+%4%3'-!3(*%(3!'+$!(6$+6%$.$&!*(!*#$!

$O*$3*!() !3$5$//%*:!)(+!*#$!1,+1(/$!() !*#%/!'+*%5-$>! ! !

J/! '! 2'**$+! () ! )'5*8! C'1'3! &$5%&$&! *(! '&(1*! B$+2'3! 5(3/*%*,*%(3'-! -'.8!I$%2'+!

;(3/*%*,*%(3'-! <'.8! '3&! I$%2'+! ;(3/*%*,*%(3'-! <'.! 5(3*'%3$&! '! 3(*%(3! () !

DG$5#*//*''*F>! ! V1(3! '&(1*%(38!DG$5#*//*''*F!.'/! *+'3/-'*$&!'/!D"&)Z"&'

(F!'3&! *#$+$')*$+! C'1'3!9$4'3! *(!,/$! *#$! *$+2/!() ! D"&)Z"&'(F! %3! -$4'-!

5(3*$O*>! ! ?*! %/! 2(/*! -%M$-:! *#'*! "'%.'3! '&(1*! *#$! *$+2/! () ! D"&Z"&'(F!

*#+(,4#!C'1'3!%3!'!1+(5$//!() !&$6$-(1%34!'!2(&$+3!-$4'-!/:/*$2>! ! ?) !/(8!'!3(*%(3!

() !D"&Z"&'(F!%3!"'%.'3!#'/!%*/!(+%4%3!%3!DG$5#*//*''*F8!3(*!*#$!+,-$!() !-'.!

%3!5(22(3!-'.!=,+%/&%5*%(3>! ! J*!-$'/*8!%*!%/!2(/*!,3-%M$-:!*#'*!*#$!3(*%(3!() !D"&Z

"&'(F!.#%5#!#'/!9$$3!5(22(3-:!,/$&!%3!'!-$4'-!)%$-&!() !"'%.'3!#'/!*#$!/'2$!

9'/%/! '/! *#(/$! () ! *#$! +,-$! () ! -'.! %3! 5(22(3! -'.! =,+%/&%5*%(3/>! ! ?3! )'5*8! *#$!

5(3/*%*,*%(3'-! -'.!() !"'%.'3! %/!(3$!3(*!)+(2!5(22(3!-'.!/:/*$2!9,*!5(3*%3$3*'-!

-'.!/:/*$28!1$+#'1/!B$+2'3!/:/*$2>! ! ! ! !

"#$38!.$!*'M$!'! -((M!() !&$6$-(12$3*!() !*#$!3(*%(3!%3!B$+2'3:>! ! ?3!B$+2'3:8!'!

1+(5$//!() !&$6$-(12$3*!() !DG$5#*//*''*F!.'/!3(*!/%21-$!'3&!*#$!5(35$1*!&+'/*%5'--:!

5#'34$&!%3!%*/!&$6$-(12$3*>! ! !

!

H>! ! N$6$-(12$3*!() !DG$5#*//*''*F!%3!B$+2'3:!

!

XHY!A(+2'-!G$5#*//*''*!

!

?3! B$+2'3:8! *#$! *$+2! () ! DG$5#*//*''*F! 9$4'3! *(! 9$! %3! ,/$! %3! *#$! $3&! () ! Hb*#!

;$3*,+:>! ! "#$!1+(5$//!() !&$6$-(12$3*!() !DG$5#*//*''*F!5'3!9$!&$/5+%9$&!'/!'!/#%)*!

)+(2! /,9/*'3*%6$! DG$5#*//*''*F! *(! )(+2'-! DG$5#*//*''*F! '3&! '4'%3! *(! /,9/*'3*%6$!

DG$5#*//*''*F>! ! \+%4%3'--:8!DG$5#*//*''*F!.'/!&$$2$&!'/!'!D)+$$!3'*%(3F! ! X45'
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()6Y8!.#%5#!.$+$!1+(2(*$&!9:!a'3*!'3&!A%5#*$>c! ! ! ?3!*#%/!5(3*$O*8!'!D45'

()6D!&$3(*$&!'!M%3&!() !/*'*$!.#%5#!%3*$3&$&!*(!$/*'9-%/#!'!/*'*$!.#$+$!'!/$5,+%*:!

() ! %3&%6%&,'-/! '3&! '! /(5%$*:! '/! '! .#(-$! .'/! 1+(*$5*$&! 9:! -$4'-! /:/*$2> b! !

DG$5#*//*''*F!.'/!&$$2$&!'/!'!/*'*$!.#%5#!#'&!'!1,+1(/$!*(!9$!D)+$$!3'*%(3F!X45

'()6Y! '3&!#'&!'!2$'3/! )(+!2'*$+%'-%7%34!/,5#!'!1,+1(/$>f! ! "#%/! %&$'!5'3!9$!

5'*$4(+%7$&!'/!'!/,9/*'3*%6$!)(+2!() !DG$5#*//*''*F!%3!'!/$3/$!*#'*!9(*#!*#$!1,+1(/$!

'3&!*#$!2$'3/!'+$!$21#'/%7$&>! ! !

?3! Hf*#! ;$3*,+:8! *#$!2$'3/! )(+! '5#%$6%34! *#$! 1,+1(/$!.'/!2(+$! $21#'/%7$&8! '3&!

DG$5#*//*''*F!.'/!4+'&,'--:!,3&$+/*((&!'/!'! /*'*$!.#%5#!#'&!'!2$'3/! *(!'5#%$6$!'!

/*'*$!1,+1(/$8!3'2$-:!*(!9$!'!D)+$$!3'*%(3!X45'()6YF>Hd! ! "#%/!*$3&$35:!4(*!

/*+(34$+!%3!*#$!-'**$+!#'-) !() !Hf*#!;$3*,+:>! ! "#$!)(5,/!/#%)*$&!)+(2!*#$!1,+1(/$!*(!

'!2$'3/!*(!'5#%$6$!*#$!1,+1(/$8!'3&!)%3'--:!(3-:!'!2$'3/!)(+!'5#%$6%34!1,+1(/$!() !'!

/*'*$8!.#'*$6$+!1,+1(/$!%*!%/8!.'/!$21#'/%7$&>! ! "#%/!6$+/%(3!() !DG$5#*//*''*F!9$4'3!

*(!9$!'55$1*$&!'/!1+$6'%-%34!,3&$+/*'3&%34!() !DG$5#*//*''*F!%3!B$+2'3:!%3!*#$!$3&!

() !Hf*#!;$3*,+:>HH! ! V3&$+!*#%/!6$+/%(3!() !DG$5#*//*''*F8!.#$*#$+!(+!3(*!'!/*'*$!.'/!

DG$5#*//*''*F! .'/! =,&4$&! 9:! .#$*#$+! (+! 3(*! /,5#! '! /*'*$! #'&! 1+(1$+! '3&! -'.),-!

2$'3/!)(+!'5#%$6$!.#'*$6$+!/*'*$!1,+1(/$/>! ! ?3!'55(+&'35$!.%*#!,3&$+/*'3&%34!() !

*#%/! DG$5#*//*''*F8! *#$! )(5,/$/! '+$! 1,*! (3! -$4'-%*:! (+! -'.),-3$//! () ! 2$'3/! )(+!

+$'-%7%34! *#$! (9=$5*%6$/! () ! 3'*%(3/8! 2(+$! /1$5%)%5'--:! (3! .#$*#$+! '5*%(3/! () ! '!

4(6$+32$3*!'9%&$!9:!1(/%*%6$!-'./8!/,5#!'/!+,-$/!(+!/*'*,*$/!1+(1$+-:!$/*'9-%/#$&!9:!

-$4%/-'*%6$! 9(&:> HK ! ! ?3! )'5*8! ,3&$+! *#%/! ,3&$+/*'3&%34! () ! DG$5#*//*''*F8!

DG$5#*//*''*F!.'/!$21#'/%7$&!'3&!&$6$-(1$&!%3!'!)%$-&!() !'&2%3%/*+'*%6$!-'.>! ! \**(!

T$:$+!.'/!'!)-'4@9$'+$+!() !'&2%3%/*+'*%6$! -'.!9'/$&!(3!*#%/!6$+/%(3!DG$5#*//*''*F8!

.#%5#!.$+$!2(/*! %3)-,$3*%'-! *(! ,3&$+/*'3&%34! () ! DG$5#*//*''*F! '3&! '&2%3%/*+'*%6$!

-'.!() !C'1'3!%3!T$%=%!X1&78Y>!"#%/!,3&$+/*'3&%34!.'/!.$--@$/*'9-%/#$&!'/!'!2'%3!

/*+$'2! () ! B$+2'3! 1,9-%5! -'.! *#(+(,4#! DN$,*/5#$/! g$+.'-*,34/+$5#*F! () ! \**(!

T':$+>HS! ! "#%/!6$+/%(3!() !DG$5#*//*''*F! %/!5'--$&!'/!)(+2'-!DG$5#*//*''*F>! ! V3&$+!

*#%/!,3&$+/*'3&%348!+$0,%+$2$3*/!() !DG$5#*//*''*F!.$+$!&$$2$&!*(!9$!2$*!%) !'5*%(3/!

                                                 
7 Karl Theodor Welker, Die letzten Gruende von Recht, Staat und Strafe. (1813), Joh, Christoph 
Freihern v. Arentin, Staatsrecht der konstitutionellen Monarchie (1824), Robert von Mohl, Die 
Polizei=Wissenschant nach den Gruendsaezen des Rechtsstaates (1844).  
8 Friedrich Murhard, Der Zweck des Staates, 1832, p. 83.   
9 The idea is attributable to Kant and Fichte.  As commonly known, Ferdinand Lassalle 
criticized this idea as “Nachatwächterstaat (Night watch State)”. 
10 Friedrich Jurius Stahl, Die Philosophie des Rechts, 2. Bd., 2. Abt., 2. Aufl.,1879, p. 33  
11 Otto Baehr, Der Rechtsstaat, (1868), Otto Mayer, Deutsches Verwaltungsrecht (1895) 
12 Supra Friedrich Julius Stahl 
13 Otto Mayer, Deutsches Verwaltungsrecht, 1895. 
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() !'!4(6$+32$3*!'9%&$!9:!+,-$/!(+!/*'*,$/!() !*#$!3'*%(3!+$4'+&-$//!() !-'.),-3$//!() !

%*/! (9=$5*%6$/>! ! ?*! %/! 3(*! 5(%35%&$3*! *#'*! '! 3(*%(3! () ! D'&2%3%/*+'*%(3! '9%&%34! 9:!

/*'*,*$/!0*"9:;<=>32F! .'/! $/1$5%'--:! $21#'/%7$&! %3! *#$! 5(3*$O*! () !

DG$5#*//*''*F8! '3&! DG$5#*//*''*F! %/! $21#'/%7$&! %3! '! )%$-&! () ! '&2%3%/*+'*%6$! -'.>! ! !

J/!-(34!'/!'!-$4%/-'*%6$!9(&:!2'%3*'%3/!1+,&$35$!'3&!'!/$3/$!() !+$'/(38!'5*%(3/!() !'!

4(6$+32$3*!1+(1$+-:!9(,3&!'3&!5(3*+(--$&! *(!1+$6$3*!'+9%*+'-!,/$!() !4(6$+32$3*!

1(.$+>! ! \35$! '! -$4%/-'*%6$!9(&:! -((/$/! %*/! /$3/$!() ! +$'/(3!(+! '! -$4%/-'*%6$!9+'35#!

-((/$! %*/! %3&$1$3&$35:! () ! $O$5,*%6$! 9+'35#8! #(.$6$+8! +,-$/! '3&! /*'*,*$/! 9$5(2$!

*((-/!() !'!4(6$+32$3*!)(+!%*/!(.3!1,+1(/$/8!+$4'+&-$//!() !*#$%+!/,9/*'3*%6$!-$4'-%*:!

(+!-'.),-3$//>! ! J3!%&$'!() !)(+2'-!DG$5#*//*''*F!#'&!'!M%3&!() !&$)$5*!*#'*!%*!5(,-&!

3(*! 1+$6$3*! (+! /*(1!2'-),35*%(3! () ! -$4%/-'*%6$! 9(&:>! ! J-*#(,4#! *#$+$! .$+$! /#'+1!

5(,3*$+'+4,2$3*/! '4'%3/*! /,5#! '3! ,3&$+/*'3&%34! () ! DG$5#*//*''*F! %3! B$+2'3:8H[!

)(+2'-!DG$5#*//*''*F!.$+$!2'%3*'%3$&!,3*%-!I(+-&!I'+!??>! ! "#%/!,3&$+/*'3&%34!() !

DG$5#*//*''*F!.'/!1+$6'%-%34!,3&$+!*#$!I$%2'+!;(3/*%*,*%(3>H]! ! !

D"&)Z"&'(F! .#%5#! C'1'3! )%+/*! %3*+(&,5$&! %3! T$%=%! .'/! *#%/! 6$+/%(3! () !

DG$5#*//*''*F8! ,3&$+! .#%5#! '! 4(6$+32$3*! 5(,-&! -$4%*%2%7$! '3&! -$4'-%7$! %*/! (.3!

'5*%(3! 9:! 2'M%34! +,-$/! '3&! /*'*,*$/! )(+! /$+6%34! %*/! (.3! 1,+1(/$/8! '3&! *#%/!

,3&$+/*'3&%34! () ! D"&)Z"&'(F! '-/(! 1+$6'%-$&! ,3*%-! I(+-&! I'+! ??>! ! ?*! %/!

+$'/(3'9-:!1+$/,2$&!*#'*!D"&)Z"&'(F!%3*+(&,5$&!%3!"'%.'3!.'/!'-/(!*#%/!

-%3$!() !,3&$+/*'3&%34!() !D"&)Z"&'(F!>! ! ! !
!

XKY!P,9/*'3*%6$!DG$5#*//*''*F!

!

J)*$+!I(+-&!I'+!??8!*#$!)'5*!*#'*!DG$5#*//*''*F!X!D"&)Z"&'(F!Y!'50,%+$&!'!

3'*,+$!() !/$-)@/$+6%34!)(+!'!4(6$+32$3*!'3&!*#$!)'5*!*#'*!Q'7%!$3=(:$&!/,5#!'!3'*,+$!

() !DG$5#*//*''*F!&,+%34!'!1$+%(&!() !%*/!+,-%34!.$+$!/,))%5%$3*!2(*%6$/!)(+!B$+2'3!*(!

+$6%$.!'3&! *(!5#'34$!,3&$+/*'3&%34!() ! *#$! )(+2'-!DG$5#*//*''*F>! ! J/! '! +$/,-*8! %3!

/*$'&! () ! *#$! )(+2'-! DG$5#*//*''*F8! /,9/*'3*%6$! DG$5#*//*''*F! .'/! '55$1*$&>! !

P,9/*'3*%6$! DG$5#*//*''*F! )(5,/$/! 3(*! (3-:! (3! -$4'-%*:! (+! -'.),-3$//! () !2$'3/! *(!

'55(21-%/#!(9=$5*%6$/!() !'!3'*%(3!9,*!'-/(!(3!-$4'-%*:!(+!-'.),-3$//!() !%*/!(9=$5*%6$/!

*#$2/$-6$/>! ! P%21-:!/1$'M%348!(9=$5*%6$/!() !'!3'*%(3!'+$!&$5%&$&!9:!'!5(3/*%*,*%(3'-!

-'.! XW(33$+!B+,3&4$/$*7Y8! .#%5#! /*%1,-'*$/! 4,'+'3*$$!() ! ),3&'2$3*'-! +%4#*/8! '3&!

-$4%*%2'*$!2$'3/8!.#%5#!5'3!9$!'&(1*$&!*(!+$'-%7$!/,5#!(9=$5*%6$/8!#'6$!*(!1+(2(*$!

                                                 
14 Carl Shcmitt, Verfassungslehre (1928), Hermann Heller, Rechtsstaat oder Diktatur? (1930), 
Joseph Held, Der verfassungsmaessige oder constitutionelle Staat, 1865. 
15

supra  
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/,5#!+%4#*/!.%*#(,*!6%(-'*%34!*#$2>! ! "#%/!/#%)*!() !,3&$+/*'3&%34!%/!+$)-$5*$&!%3!*#$!

)'5*!*#'*!/,9/*'3*%6$!DG$5#*//*''*F!#'/!9+('&$3$&!%*/!/5(1$!() !D-'.F!*(!9$!'9%&$&!9:!

*(! %35-,&$! ),3&'2$3*'-! +%4#*/! ,3&$+! *#$! 5(3/*%*,*%(3'-! -'.! %3! '&&%*%(3! *(! /*'*,*$/!

'3&! +,-$/>! ! J*! *#%/! /*'4$8! %*! .'/! ,3&$+/*((&! *#'*! *#$! $//$35$! () ! DG$5#*//*''*F!

5(3/%/*$&! %3! 4,'+'3*$$! () ! ),3&'2$3*'-! +%4#*/> H` ! ! "#%/! ,3&$+/*'3&%34! () !

DG$5#*//*''*F! 5(6$+/! ),35*%(3/! () ! *#$! +,-$! () ! -'.!()! 5(22(3! -'.! =,+%/&%5*%(3! *(!

/(2$!$O*$3*>! ! !

!

K>!N$6$-(12$3*!() !D"&) (+!D"&'(F!%3!C'1'3! !
!

J/!/*'*$&!'9(6$8!C'1'3!)%+/*!'&(1*$&!*#$!)(+2'-!DG$5#*//*''*F!%3!1&78XHb`b!h!

HfHKY>! ! ! D"&)F!.'/!)%/*!)(,3&!%3!HbbS8!'3&!*#$!5(35$1*!() !D"&)F!.'/!.$--!

$/*'9-%/#$&!%3!'!-$4'-!)%$-&!() !C'1'3!)+(2!*#$!$3&!() !Hf*#!5$3*,+:!(+!*#$!9$4%33%34!() !

Kd*#!5$3*,+:>! ! ?3!+?78! XHfHK@!HfK`Y8!%3/*$'&!() !D"&)F!'!F*$+2!() !D"&

'(F!9$4'3!*(!9$!%3!,/$!'/!'!1+%35%1-$!() !'&2%3%/*+'*%6$!-'.>Hc! ! W$)(+$!I(+-&!I'+!

??8! *#$!,3&$+/*'3&%34!() !D"&'(F!(+!D"&)F!.'/!'-2(/*! %&$3*%5'-! *(! )(+2'-!

DG$5#*//*''*F!%3!B$+2'3:8!'3&!'/!&$6$-(12$3*!%3!B$+2'3:8!D"&'(F!(+!D"&

)F!.'/!+$)-$5*$&!'/!'!1+%35%1-$!() !D'&2%3%/*+'*%(3!'9%&%34!9:!/*'*,*$/F!X"9:;

<=>Y!'3&!.'/!&$6$-(1$&!%3!'!)%-$&!() !'&2%3%/*+'*%6$!-'.>! ! A,+*#$+8!'-/(!%3!C'1'38!

&,+%34! *#$! I(+-&! I'+! ??! *#$! )(+2'-! DG$5#*//*''*F! 9$5'2$! 0,%*$! ,/$),-! '3&!

5(36$3%$3*! *((-/! )(+! *(*'-%*'+%'3! 4(6$+32$3*! %3! '! /$3/$! *#'*! '! 4(6$+32$3*! 5'3!

'55(21-%/#!%*/!(.3!(9=$5*%6$/!%3!D-$4'-F!2'33$+>! !

?3!C'1'38! %3!'&&%*%(38! *#$+$!.'/!0,%*$!,3%0,$!,3&$+/*'3&%34!() !D"&)F!&,+%34!'!

1$+%(&! I(+-&! I'+! ??>! ! ?3! *#(/$! &':/8! *#$+$! .'/! ,3&$+/*'3&%34! *#'*! D"&)F!

+$0,%+$&!5%*%7$3/!*(!'9%&$!9:!+,-$!'3&!/*'*,*$/>! ! ?*!%/!(96%(,/-:!.+(34!%&$'!%3!*$+2/!

() ! '! 5(3*$21(+'+:!3(*%(3!() ! *#$! +,-$!() ! -'.>Hb! ! L(.$6$+8! /,5#! %&$'! /1+$'&!(6$+!

3(*!(3-:!'2(34!-':1$(1-$!9,*!'-/(!%3!4(6$+32$3*8!.#%5#!/$$2%34-:!*+%$&!*(!,/$!*#%/!

5(35$1*! '/! *((-! )(+!2'%3*'%3%34! D1,9-%5! (+&$+F>! ! J/!/*'*$&! 9$-(.8! *#$! $//$35$! () !

D"&)F8!.#$*#$+! /,9/*'3*%6$!(+! )(+2'-8! %/! *(! +$0,%+$! '! 4(6$+32$3*! *(! '9%&$!9:!

+,-$/! '3&! /*'*,*$/8! 3(*! 5%*%7$3/>Hf ! ! ?*! /$$2/! *(! 2$! *#'*! *#$+$! %/! *#$! /%2%-'+!

                                                 
16 Christian-Friedrich Menger, Der Begreff des sozialen Rechtsstaates in Bonner Grundgesetz, 
(1953) 
17 1952  
18 In those days, this understanding was strongly criticized. 

1933  
19 I personally heard the same understanding of “ ” among legal field in Taiwan.  It seems to 

me that there is the same misunderstanding of “ ” in Taiwan. 
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2%/,3&$+/*'3&%34!() !D"&)F!%3!"'%.'3>!
!

J)*$+! *#$!I(+-&!I'+! ??8! C'1'3! '&(1*$&!,-)/"! X*#$! ;(3/*%*,*%(3'-! <'.! () !

C'1'3Y!9'/$&!(3! *#$!VP!;(3/*%*,*%(38!.#%5#!$O1+$//-:!1+(*$5*/! ),3&'2$3*'-! +%4#*/!

.%*#(,*! 4+'3*%34! +$/$+6'*%(3! () ! /*'*,*$/! '3&! .#%5#! /*%1,-'*$/! *#'*! '3:!

,35(3/*%*,*%(3'-!/*'*,*$/!'+$!6(%&!XP$5*%(3!H!J+*%5-$!fb8!*#$!;(3/*%*,*%(3!() !C'1'3Y>! !

"#%/! 5(3/*%*,*%(3'-! 1+%35%1-$/! '+$! &%+$5*-:! 5(3)-%5*! *(! )(+2'-! DG$5#*//*''*F8! '3&!

#$35$!'!*$+2!() !D"#$%F!.'/!%3*+(&,5$&!'/!*+'3/-'*%(3!() !*#$!+,-$!() !-'.!,3&$+

,-)/" %3!/*$'&!() !D"&'(F!(+!D"&)F>Kd! ! L(.$6$+8!'!5(35$1*!() !*#$!

+,-$!() !-'.!() !5(22(3!-'.!*+'&%*%(3!.'/!3(*!.$--!M3(.3!*(!C'1'3$/$!-$4'-!)%$-&!'*!

*#'*! *%2$8! '3&! %*/!,3&$+/*'3&%34!.'/!0,%*$! %22'*,+$>! ! J-*#(,4#! *#$!&$)%3%*%(3!() !

*#$! +,-$! () ! -'.! 9:! J>! N%5$: KH ! #'&! 9$$3! %3*+(&,5$&8! *#$+$! .'/! '! /*+(34!

5(,3*$+'+4,2$3*!*#'*!N%5$:e/!&$)%3%*%(3!() !*#$!+,-$!() !-'.!.'/!3(*!'!/*'35$!()!"

#$%>KK! ?3! *#(/$! &':/8! N%5$:e/! &$)%3%*%(3! .'/! /$$2%34-:! &$$2$&! '/! *#$! (3-:!

&$)%3%*%(3! () ! *#$! +,-$! () ! -'.! M3(.3! *(! 2'=(+%*:! () ! C'1'3$/$! 5(22$3*'*(+/! () !

5(3/*%*,*%(3'-!-'.8!'3&!#$35$!%*!.'/!5(35-,&$&!.%*#(,*!),+*#$+!+$/$'+5#!*#'*!*#$!+,-$!

() ! -'.! #'&! 3(! 4+(,3&! %3! ,-)/" > KS ! ! ?3! '&&%*%(38! 2(/*! () ! C'1'3$/$!

5(22$3*'*(+/! .$+$! 2(+$! )'2%-%'+! .%*#! B$+2'3! 3(*%(3! () ! DG$5#*//*''*F8! '3&! '!

3(*%(3! () ! /,9/*'3*%6$! DG$5#*//*''*F! 3$.-:! &$6$-(1$&! %3! B$+2'3:! .'/! $'/%$+! *(!

'55$1*! )(+! C'1'3$/$! 5(22$3*'*(+/! %3! *#(/$! &':/>! ! U$+#'1/! 9$5',/$! () ! /,5#!

5(%35%&$3*'-! )'5*(+/8! *$+2%3(-(4:! () ! D"&'(F! (+! D"&)F8! .#%5#! #'&! *#$!

%&$3*%5'-!(+!0,%*$!/%2%-'+!5(35$1*!() !/,9/*'3*%6$!DG$5#*//*''*F!%3!B$+2'3:8!#'/!,/$&!

'/!*+'3/-'*%(3!() !*#$!+,-$!() !-'.!%3!C'1'3>! ! "#%/!/%*,'*%(3!.'/!2'%3*'%3$&!,3*%-!*#$!

                                                 
20 For example, (1948), (1950); 

23 3 28 . 
21 A. Dicey, Introduction to the Study of the Law of the Constitution (London, 10th ed. 1960), Dicey 
characterized the rule of law as follows: “it means, in the first place, the absolute supremacy or 
predominance of regular law as opposed to the influence of arbitrary power, and excludes the 
existence of arbitrariness, of prerogative, or even of wide discretionary authority on the part of the 
government.” “It means, again, equality before the law, or the equal subjection of all classes to the 
ordinary law of the land administered by ordinary law court.” “The rule of law, lastly, may be used 
as a formula for expressing the fact that with us the law of the constitution, the rules which in foreign 
countries naturally form part of a constitutional code, are not the source but the consequence of the 
rights of individual, as defined and enforced by the courts; that, in short, the principles of private law 
have with us been by action of the courts and Parliament so extended as to determine the position of 
the Crown and of its servant; thus the constitution is the result of the ordinary law of the land.” 
(p202-203)        
22 24 9 1952  
23 In fact, Dicey’s definition of the rule of law was strongly criticized in those days England and 
currently it is not prevailing understanding of the rule of law.  
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+$/$'+5#$/! %3*(! *#$! 5(3/*%*,*%(3'-! 1+%35%1-$/! ()*,-)/"3.$+$! /,9/*'3*%'--:!

1+(4+$//$&>! ! ?3!Hf`de/8!C'1'3$/$!5(22$3*'*(+/!() !5(3/*%*,*%(3'-!-'.!*+%$&!*(!+$6%6$!

'! 5(35$1*!() ! ! *#$! +,-$!() ! -'.! %3! '!2$'3%34!() ! 5(22(3! -'.! *+'&%*%(3!9:!,/%34!'!

*$+2! ()! D%&'(F> K[ ! ! J/! '! +$/,-*8! *#$! *$+2%3(-(4:! () ! D%&'(F8! .#%5#! %/!

&%/*%34,%/#$&! )+(2! DG$5#*//*''*F! %3! *$+2/! () ! %*/! 5(3*$3*8! #'/! 9$$3! .$--! $/*'9-%/#$&>! !

L(.$6$+8!*#$+$!%/!/*%--!5(3*+(6$+/%$/!'/!*(!.#$*#$+*,-)/"3'&(1*$&!D"#$

%F!(+!D"&'(FZD"&)F!X/,9/*'3*%6$!DG$5#*//*''*FY!'2(34!5(22$3*'*(+/>K]! !

N$*'%-/!() !5(3*+(6$+/%$/!'+$!9$:(3&!*#$!/5(1$!() !*#%/!'+*%5-$8!'3&!#$35$!?!&(!3(*!4(!

*(! &$*'%-/>! ! ?*! /$$2/! *#'*! 5(22$3*'*(+/! .#(! 1+(2(*$! D"&'(FZD"&)F! %3!

C'1'3! &$$2! *#$! +,-$! () ! -'.! '/! '! &(5*+%3$! %&$3*%5'-! (+! 5(3/%&$+'9-:! /%2%-'+! *(!

/,9/*'3*%6$!DG$5#*//*''*F!%3!B$+2'3:>! ! J/!-'*$+!2$3*%(3$&8!%*!5'3!9$!/'%&!*#'*!*#$!

$-$2$3*/! () ! /,9/*'3*%6$! DG$5#*//*''*F! %3! B$+2'3:! '+$! /%2%-'+! *(! *#(/$! () ! /(2$!

6$+/%(3/! () ! *#$! +,-$! () ! -'.> K` ! ! L(.$6$+8! %*! %/! 3(*! 5(++$5*! *#'*! /,9/*'3*%6$!

DG$5#*//*''*F!%/!*#$!&(5*+%3$!() !*#$!+,-$!() !-'.!() !5(22(3!-'.!*+'&%*%(3!%3!'3&!() !

%*/$-)>! ! J-*#(,4#!/,9/*'3*%6$!DG$5#*//*''*F!%/!/%2%-'+!*(!*#$!+,-$!() !-'.!%3!*$+2/!() !

%*/!9'/%5!%&$'!'3&!%*/!),35*%(3/8!%*!/#(,-&!3(*!9$!3(*$&!*#'*!$O%/*%34!5(3/*%*,*%(3!() !

B$+2'3:8! '&2%3%/*+'*%6$! -'.! *#$(+%$/8! 5(,+*! /:/*$28! 6'+%(,/! -$4'-! 1+%35%1-$/8!

%35-,&%34!*#$!%&$'/!'3&!/5(1$/!() !D=>@F8!FA"@F8!DB"@F8!'3&!$6$3!'3!%&$'!

() !-'.!'+$!&%))$+$3*!)+(2!*#(/$!() !J34-(@J2$+%5'3!-'.!=,+%/&%5*%(3/>! ! !

?3!"'%.'38! %*!/$$2/!*#'*!D"&'(F!(+!D"&)F! %/!,/$&!'/! *+'3/-'*%(3!() ! *#$! +,-$!

() !-'.!.%*#(,*!+$/$+6'*%(3!() !&%))$+$35$!9$*.$$3!DG$5#*//*''*F!'3&!*#$!+,-$!() !-'.!

'3&! .%*#(,*! 5(3/%&$+%34! *#$! )'5*! *#'*! "'%.'3$/$! ;(3/*%*,*%(3! %/! %3)-,$35$&! 9:!

I$%2'+!;(3/*%*,*%(38! -%M$!1&/">! ! ! "(! =,+%/&%5*%(3/!.#%5#!'&(1*$&!*#$%+! -$4'-!

5(35$1*!'3&!-$4'-!/:/*$2!)+(2!)(+$%43!=,+%/&%5*%(3/8!D"&'(F!(+!D"&)F!'3&!

*#$!+,-$!() !-'.!'+$!&$)%3%*$-:!3(*!/$-)@$6%&$3*!5(35$1*>! ! ! !

!

!

!!!!7*9$1"&*&,:);"*%/*#+,*-'.,*%/ *012*34""""####$%$%$%$%56*

!

H>!\+%4%3/!() !*#$!3(*%(3!() !*#$!G,-$!() !<'.! !

!

"#$+$!'+$!/$6$+'-!,3&$+/*'3&%34/!'9(,*!(+%4%3!() !*#$!3(*%(3!() !*#$!+,-$!() !-'.>! ! J/!
                                                 
24 For example, 1954

1963 , 4th ed. 1991  
25 

 
26  
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*#$! (+%4%3! () ! *#$! 3(*%(3! () ! *#$! +,-$! () ! -'.8! '3! %&$'! () ! D$0,'-! 9$)(+$! -'.F! '3&!

/,1+$2'5:!() ! -'.! %3!'35%$3*!B+$$5$8!'3! %&$'!() !B$+2'3%5!5,/*(2! -'.!'3&!)$,&'-!

/:/*$2!%3!T$&%$6'-!J4$!%3!R,+(1$8!'3&Z(+!T'43'!;'+*'!'3&!%*/!-'*$+!5(3)%+2'*%(3/!

%3!R34-'3&!'+$!2$3*%(3$&>! Kc! ! "#$!#%/*(+%5'-!(+%4%3!.%--!3(*!4%6$!5-$'+!'3/.$+! *(!'!

0,$/*%(3!() !'!&$)%3%*%(3!'3&!$-$2$3*/!() !*#$!+,-$!() !-'.!%3!5(3*$21(+'+:!2$'3%34>! !

L(.$6$+8! +$6%$.! () ! #%/*(+:! 2%4#*! 9$! () ! /(2$! ,/$! %3! #$-1%34! ,/! ,3&$+/*'3&! *#$!

4+(,3&!&$%43!() !*#$!+,-$!() !-'.>! ! ?3!*#%/!/$5*%(38!*#$!'--$4$&!(+%4%3/!() !*#$!+,-$!() !

-'.!'+$!9+%$)-:!+$6%$.$&>! !

!

?3!J*#$3/!%3!)%)*#@5$3*,+:!W;8!'!&%+$5*!&$2(5+'5:!9:!*#$!5%*%7$3/!.'/!'*!*#$!#%4#$/*!

4-(+:8!.#$+$!'--!2'-$!5%*%7$3/!(6$+!*#%+*:!.$+$!$-%4%9-$!*(!/$+6$!(3!=,+:8!(3!2'4%/*+'*$/8!

'3&!(3!-$4%/-'*%6$!9(&:>! ! ?3!*$+2/!() !*#$!3(*%(3!() !*#$!+,-$!() !-'.8!*((!1+%35%1-$/!

5'3! 9$! +$)$+$$&! *(! '/! %*/! (+%4%3>! ! \3$! %/! $0,'-%*:! 9$)(+$! -'.8! '3&! *#$! (*#$+! %/!

/,1$+%(+%*:!() !-'.>! ! !

?3! *#(/$! &':/8! J*#$3/! #'&! 3(! -$4'-! 1+()$//%(3'-/! '3&! 3(! 1(-%*%5%'3/! .#(!

2(3(1(-%7$&!',*#(+%*:!*(!1+(&,5$!-'.!%3!'!2(&$+3!2$'3%34>! ! ?3!(*#$+!.(+&/8!-'.!

.'/! *#$!1+(&,5*/!() ! '5*%6%*%$/!() ! 5%*%7$3/8! '3&!#$35$! %*! 5'3!9$! /'%&! *#'*! *#$+$!.'/!

6$+:! -(.! +%/M! *#'*! -$4%/-'*%(3! 9$5'2$! '! *((-! )(+! /,11+$//%34! 5%*%7$3/! .#(! '+$!

-$4%/-'*(+/>! ! J!5(35$+3!.'/!*#'*!/,5#!-'./!.$+$!$3)(+5$&!%3!$0,'-!2'33$+8!3'2$-:!

D$0,'-%*:! %3! 9$)(+$! -'.F>! ! "#$! %&$'! () ! $0,'-%*:! 9$)(+$! -'.! () ! '35%$3*!B+$$M!.'/!

)(+2$&! %3!D?/(3(2%'F>! ! D?/(3(2%'F!.'/!'!3(*%(3!$/*'9-%/#$&!9:!P(-(3! %3!'35%$3*!

B+$$5$8! .#%5#! 2$'3*! $0,'-%*:! () ! -'.! *(! '--! *#$! 5%*%7$3/! '3&! '! 5$+*'%3*:! *(! 9$!

4(6$+3$&! %3! '55(+&'35$! .%*#! M3(.3! $O%/*%34! +,-$/! .$+$! .$--! 1+(*$5*$&>! ! "#%/!

*+'&%*%(3! .'/! '&(1*$&! 9:! J*#$3'>! ! V3&$+! '! 1+%35%1-$! () ! $0,'-%*:! 9$)(+$! -'.8!

2'4%/*+'*$/! () ! J*#$3'! .$+$! %3! 1+'5*%5$! 1,*! %3! /,5#! '! 1(/%*%(3! *#'*! *#$:! /#(,-&!

'-.':/! 9$! /,9=$5*! *(! M3(.3! $O%/*%34! -'./!.#%5#!.$+$!5+$'*$&! 9:! 5%*%7$3/>Kb! ! "#%/!

1+%35%1-$!5+$'*$&!*#$!/%2%-'+!2$5#'3%/2!*(!=,&%5%'+:!%3&$1$3&$35$!'3&!/(2$!'/1$5*!

() !&,$!1+(5$//!() !-'.>! ! !

A,+*#$+8! *#$! &'34$+! () ! 1(1,-'+! &$2(5+'5:8! 3'2$-:! &$2'4(4:8! .'/! '-/(! .$--!

+$5(43%7$&>! ! "#$!,3&$+-%34!+%/M/!() !&$2(5+'5:!.$+$!)(+!$O'21-$!+$'-%7$&!%3!'!)(+2!

() !5(3&$23%34!P(5+'*$/!*(!&$'*#>! ! ! "(!$35(,3*$+!'!+%/M!() !&$2(5+'5:8!'!/')$4,'+&!
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1(1,-'+!5(,+*!'3&!-$4%/-'*%6$!'//$29-%$/8!/(!*#'*!5%*%7$3/!5(,-&!3(*!'9,/$!*#$%+!1(.$+!

                                                 
27 Geoffrey de Q. Walker, “The Rule of Law”, (Melbourne Univ. Press, 1988) p. 93-127. 
28 Sir Paul Vinogradoff, Outline of Historical Jurisprudence (1922) p. 113  
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&%6%3$!-'.!'3&Z(+!*#$!3'*,+'-!-'.8!.#%5#!/$5,-'+!1(.$+!#'&!3(!',*#(+%*:!*(!%3*$+1+$*!
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!"#$%& %'(")'!$! XD3'*,+'-! -%4#*FY>! ! "#$! $*$+3'-! -'.! %/! &$5+$$! () ! +$'/(3! $O1+$//%34!

B(&e/! 1+(6%/%(3/! )(+! *#$! $3*%+$! 5+$'*,+$>! ! J! /$5,-'+!1(.$+8! M%348! 5(,-&!2'M$! '3&!

%3*$+1+$*!1(/%*%6$! -'./8!9,*! /#(,-&!9$! /,9=$5*! *(!&%6%3$! -'.! '3&!3'*,+'-! -'.8!.#%5#!

5(,-&! 9$! %3*$+1+$*$&! 9:! $55-$/%'/*%5'-! 1(.$+8! ,-*%2'*$-:! 1(1$8! .#(! %3! *,+3! #'&! *(!

                                                 
29 J. W. Jones, The law and Legal Theory of the Greeks, (Oxford Univ. Press 1992) p. 69-70. 
30 For example, Plato, The Law (London: Penning 1970) p. 174 
31 J. W. Jones, The law and Legal Theory of the Greeks, p. 7 
32 Thomas Aquinas, Treaties on Law, 95. Art. 1 (Wash. DC: Regency Gateway 1987) p. 76 
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1+(*$5*%34! 5(22(3! 5%*%7$3/! '3&! /,5#! +$/*+%5*%(3! (3! 1(.$+! .'/! 2'%3-:! )(+!

+$/*+%34%34!1(.$+!() !*#$!(*#$+!',*#(+%*:!*(!$'5#!(*#$+>! ! ?3!*#%/!$+'8!*#$!1+$2%/$!() !

/,1$+%(+%*:!() ! -'.!,-*%2'*$-:!+$-%$&!(3!'!9$-%$) ! %3!B(&8!3(*!&$2(5+'5:!(+!/$3/$!() !

+$'/(3! () ! #,2'3! 9$%34>! ! L$35$8! *#$+$!.'/! 3(*! /*+,44-$! 9$*.$$3! &$2(5+'5:! '3&!

/,1+$2'5:!() !-'.>! ! !

!

"#$!(*#$+!'--$4$&!(+%4%3!() !*#$!+,-$!() !-'.!%/!B$+2'3%5!%&$'!() !5,/*(2'+:!-'.!'3&!

*#$! )$,&'-! /:/*$2>! ! B$+2'3%5! *+%9$/! #'&! '! 3(*%(3! *#'*! 5,/*(2'+:! -'.! .'/! *#$!

1+$$O%/*%348! (9=$5*%6$8! -$4'-! /*%1,-'*%(38!.#%5#! %35-,&$&! '! 5(21-$O! () ! %33,2$+'9-$!

+%4#*/>! ! J--! .$--@)(,3&$&! 1+%6'*$! +%4#*/! .$+$! 1+(*$5*$&! )+(2! '+9%*+'+:! 5#'34$8! '/!

1'+*/!() !*#$!,/,'-!-$4'-!/*+,5*,+$!(6$+!.#%5#!'!2(3'+5#!#'&!',*#(+%*%$/>! ! !

J55(+&%34! *(! B$+2'3%5! 1(-%*%5'-! %&$'/8! ),+*#$+8! '! /*'*$! '3&!B$+2'3%5! 5(22,3%*:!

.'/8! %3! $//$35$8! '3! (+4'3%7'*%(3! )(+! *#$! 2'%3*$3'35$! () ! -'.! '3&! (+&$+>FSS! "#$!

,3&$+-:%34!5(35$1*!.'/!)$'-*:8!9:!.#%5#!9(*#!*#$!+,-$+!'3&!*#$!+,-$&!.$+$!9(,3&!*(!

*#$! -'.^! -'.! %21(/$&! +$5%1+(5'-8! '-9$%*! ,3$0,'-8! (9-%4'*%(3/! *#'*! +'3! %3! 9(*#!

&%+$5*%(3/8! %35-,&%34! -(:'-*:! '3&! '--$4%'35$>! ! "#%/! 3(*%(3! 1$+2$'*$&! *#+(,4#! *#$!

4'2,*! () ! /(5%'-! +$-'*%(3/! () ! *#$! )$,&'-! /:/*$2>! ! J! +,-$+! .#(! 9+$'5#$&! *#%/! -'.!

)(+)$%*$&! *#$! +%4#*/! *(!(9$&%$35$!() !#%/! /,9=$5*/>S[! ! "#$!2(3'+5#!.'/!'-/(!9(,3&!

9:!/,5#!+$5%1+(5'-!D5(3*+'5*F!%3!*#$!)$,&'-!/:/*$2>! ! ?3!T$&%$6'-!B$+2'3%5!/(5%$*:8!

*#$+$! .'/! '3! %&$'! '3&! '! 2$5#'3%/2! )(+! +$/*+'%3%34! 1(.$+! () ! 2(3'+5#! *#+(,4#!

5,/*(2!-'.!'3&! *#$!)$,&'-!/:/*$2>! ! ?*!5'3!9$!/'%&! *#'*! *#$! %&$'! %/!0,%*$! /%2%-'+! *(!

*#$! +,-$! () ! -'.! %3!2(&$+3! '4$8! '-*#(,4#! /,5#! '3! %&$'! &%&! 3(*! 5(6$+! %3*$+$/*/! () !

5(22(3!5%*%7$3/>!

?3! R34-'3&8! %*! %/! &$$2$&! *#'*! T'43'! ;'+*'! '3&! %*/! -'*$+! 5(3)%+2'*%(3/! '+$! *#$!

+$/*'*$2$3*/! () ! *#$! 3(*%(3! () ! 4(6$+32$3*! ,3&$+! *#$! -'.>S]! ! "#$! '--$4$&-:! 2(/*!

                                                 
33 Frits Kern, Kingship and Law in Medieval Ages, (1956)  p. 70-71 
34

 id.  p. 87-88 
35 Positivists are in a position against a view that modern legal theory is attributable to Magna Carta 
because Magna Carta is a kind of deal between a king and nobilities and was even obstacle in the 
way to freedom and democracy.  It is true that Magna Carta was forced concession on King John by 
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%21(+*'3*!5-',/$!)(+!'!3(*%(3!() !*#$!+,-$!() !-'.!%/!;-',/$!Sfi!DQ(!)+$$!2'3!/#'--!9$!

*'M$3!(+!%21+%/(3$&!(+!&%//$%7$&!(+!(,*-'.$&!(+!$O%-$&!(+!%3!'3:!.':!+,%3$&8!3(+!.%--!

.$!4(!(+!/$3&!'4'%3/*!#%28!$O5$1*!9:!*#$!-'.),-!=,&42$3*!() !#%/!1$$+/!(+!-'.!() !*#$!

-'3&>FS`! ! ?*! %/! *+,$! *#'*! *#$+$! #'6$! 9$$3! 5(3*+(6$+/%$/! '9(,*! ,3&$+/*'3&%34! () !

T'43'!;'+*'!%3!*#$!5(3*$O*!() !5(3/*%*,*%(3'-%/2>! ! J/!'!2'**$+!() !)'5*8!T'43'!;'+*'!

.'/! '! /%21-$! &(5,2$3*! =,/*! +$1+$/$3*%34! '! &$'-! 9$*.$$3! M%34/! '3&! 9'+(3/>! !
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'3&! %3! $'5#! $+'! 3$.! %3*$+1+$*'*%(3! #'/! 9$$3! 4%6$3! *(4$*#$+! .%*#! *#$3! 3$.-:!

&$6$-(1$&! -$4'-! *#$(+%$/! '3&! 1+%35%1-$/>! ! R/1$5%'--:8! %3! P*,'+*! $+'8! .#$3! '9/(-,*$!

2(3'+5#! '3&! U'+-%'2$3*! .'/! /#'+1-:! 5(3)-%5*$&8! T'43'! ;'+*'! 1+(6%&$&8! 1$+#'1/!
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2(3'+5#!9:!,/%34!-'./!'3&!-$4'-!1+'5*%5$>! ! ?3!'&&%*%(3!*(!T'43'!;'+*'8!'!3(*%(3!() !

%3&$1$3&$3*! =,&%5%'+:! 9+(,4#*! 9:! P%+! R&.'+&! ;(M$! %3! -(*/! () ! 5'/$/! +$-'*$&! *(!

$35-(/,+$!'3&!)%4#*!() !5(22(3!-'.:$+/!'4'%3/*!1+$+(4'*%6$!5(,+*/!.'/!'--!)+,%*/!() !
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3(*! 4(! %3*(! &$*'%-/! () ! -%9$+'-%/2! %*/$-)>! ! R/1$5%'--:8! C(#3! <(5M8!T(3*$/0,%$,8! '3&!

C(#3!P*$.'+*!T%--8!'2(34!(*#$+/8!#'6$!/,9/*'3*%'--:!'))$5*$&!'!5(3*$21(+'+:!3(*%(3!

() ! *#$! +,-$! () ! -'.>! ! <(5Me/!9'/%5! ,3&$+/*'3&%34!() ! *#$! +,-$! () ! -'.!.'/!9'/$&!(3!

5(3*+'/*!.%*#!/,9=$5*%(3!*(!*#$!.%--!() !*:+'33:8Sc! '-*#(,4#!<(5M!&%&!3(*!%&$3*%):!*#$!

$-$2$3*/!() !*#$!+,-$!() !-'.>! ! ?*!/#(,-&!9$8!#(.$6$+8!3(*$&!*#'*!<(5M!#'&!'!6%$.!() !
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barons protecting themselves from financial loss caused by war in France.  However, it is also true 
that the barons represented the interests of all free man, as stated in the document.  Further, Magna 
Carta has been interpreted in the context of history and new meanings or understanding has been 
given in each point of history, especially in era of Coke.  Reading it together with the later 
confirmations and its history, the comment by positivists is not supported without reservation. 
36 J.C Holt, Magna Carta,(Cambridge Univ. Press 1992) p. 461.  Actually, there are two versions 
of Magna Carta.  One is a version of 1215, which was repudiated a month later after conclusion 
under support of Pope Innocent III.  The other was a version of 1225, which was confirmed King 
Henry III.  The Clause 39 was incorporated in the 1225 version as Clause 29. 
37 John Lock, Second Treatise of Government, (Indianapolis: Hackett 1980) p.103 
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$'5#! () ! .#%5#! #'/! &%))$+$3*! '4$3&'>! ! ?*! %/8! #(.$6$+8! )'%+! *(! /':! *#'*! -%9$+'-%/2!

9+(,4#*! 5(22(3! 5%*%7$3/! %3*(! 1%5*,+$! () ! *#$! 3(*%(3! () ! *#$! +,-$! () ! -'.>! !

?21(+*'3*-:8!-%9$+'-%/2!'&6'35$&!%3&%6%&,'-%/2!9'/$&!(3!*#$!9$-%$) !*#'*!%3&%6%&,'-/8!

'/!+'*%(3'-!'3&!+$'/(3'9-$!9$%34/8!M3(.!9$/*!.#'*!%/!9$/*!)(+!*#$2!

!

?*!5'33(*!9$!5(35-,&$&!.#%5#!() !*#$!'9(6$!'--$4$&!(+%4%3/!() !*#$!+,-$!() !-'.!%/!*#$!

'5*,'-!(+%4%3!() !*#$!+,-$!() !-'.>! ! ?3!)'5*8!%*!%/!&%))%5,-*!*(!%&$3*%):!*#$!/%34-$!(+%4%3!(+!

+((*!() ! *#$!+,-$!() ! -'.>! ! L(.$6$+8! %*!5'3!9$!/'%&!*#'*! *#$!5(22(3!)$'*,+$!() !*#$!

'--$4$&!(+%4%3/!() ! *#$!+,-$!() ! -'.! %/!'3! %&$'!() !+$/*+'%3%34!(+!5(3*+(--%34!'9,/$!() !

1(.$+!9:!'!2$'3/!() !-'.!'3&!-$4'-!/:/*$2>! ! "#$!/(,+5$!() !/,5#!1(.$+!.'/!6'+%(,/!

)+(2! '3! $+'! *(! '3! $+'^! /,5#! '/! '!2(3'+5#8! '3! $55-$/%'/*%5'-! %3/*%*,*%(38! (+! 1(1,-'+!

&$2(5+'*%5! %3/*%*,*%(38! '3&! *#$! 1,+1(/$! () ! 5(3*+(-! () ! 1(.$+! .'/! 3(*! /'2$>! !

A,+*#$+8!*#$!)(+2/!'3&!3'*,+$!() !-'./8!.#%5#!5(,3*$+9'-'35$&!'3&!5(3*+(--$&!/,5#!

1(.$+! .$+$! '-/(! 6'+%(,/! )+(2! '3! $+'! *(! '3! $+'^! /,5#! '/! &%6%3$! -'.8! 3'*,+'-! -'.8!

1(/%*%6$!-'./8!5(3/*%*,*%(3'-!-'.8!5,/*(2'+:!-'./!'3&!'3:!(*#$+!3(+2/>! ! ! ?3!'35%$3*!

'3&! 2$&%$6'-! '4$8! /,5#! +$/*+'%3*! (+! 5(3*+(-! .'/! 2'**$+/! 9$*.$$3! 2(3'+5#! '3&!

                                                 
38 Baron de Montesquieu, Spirit of Law, edited by J. V. Pritchard, vol.1 (London: Bell and Sons 
1914) p. 161. 
39 Thomas L. Pangle, Montesquieu’s Philosophy of Liberalism: A Commentary on the Spirit of 
Laws (Chicago Univ. Press 1989) p. 109  
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1'+-%'2$3*8! M%34! '3&! 3(9-$2'38! (+! $55-$/%'/*%5'-! 1(.$+! '3&! '! /$5,-'+! M%348! '3&!

4$3$+'-! 1,9-%5! .'/! (,*! () ! *#$! 1%5*,+$! () ! 9$3$)%*/! () ! /,5#! +$/*+'%3*! '*! '-->! ! ?3!

2(&$+3!'4$!%3!.#%5#!*#$+$!%/!3(!)$,&'-%/2!/:/*$28!%3!.#%5#!*#$!&%6%3$!-'.!'3&!*#$!

3'*,+'-! -'.! -(/*! *#$%+! ',*#(+%*:!(6$+! /*'*$! '))'%+/8! %3!.#%5#! +%/$!() ! /$3/$!() ! +$'/(3!

'3&!3'*,+'-!/5%$35$!(6$++(&$!',*#(+%*:!() !&(5*+%3$/!() !;#,+5#8!'3&!%3!.#%5#!),+*#$+!

-%9$+'-%/2! /,9/*'3*%'--:! '))$5*/! +$-'*%(3/! 9$*.$$3! %3&%6%&,'-/! '3&! 4(6$+32$3*8! %*! %/!

)'%+! *(!/':! *#'*! *#$!$//$35$!() ! *#$! %&$'!() ! *#$! +,-$!() ! -'.! %/! *(!1+(*$5*! %3&%6%&,'-/!

*#+(,4#!-'./!'3&!-$4'-!/:/*$2!)+(2!'3!'+9%*+'+:!,/$!9:!'!4(6$+32$3*!(+!'!/*'*$!() !

%*/! 1(.$+>! ! "#%/! %/! '! 4+'3&! &$/%43! () ! *#$! 5(3*$21(+'+:! +,-$! () ! -'.8! '3&! *#$!

$-$2$3*/!*#$+$()8!.#'*$6$+!*#$:!'+$8!/#(,-&!9$!'9-$!*(!)'5%-%*'*$!'3&!%21-$2$3*!/,5#!

'!4+'3&!&$/%43>! ! L$35$8!*#$!&$)%3%*%(3!() !*#$!+,-$!() ! -'.!/#(,-&!%35-,&$!$-$2$3*/!

.#%5#! '+$! %3! )'5*! '9-$! *(! %21-$2$3*! /,5#! %&$'! '3&! %35-,&$! 2$5#'3%/2/! *#+(,4#!

.#%5#!'3!'9,/$!9:!4(6$+32$3*!(+!'!/*'*$!() !%*/!1(.$+!5'3!9$!$))$5*%6$-:!1+$6$3*$&!

'3&!'!6%(-'*%(38!%) !'3:8!5'3!9$!1+(1$+-:!+$2$&%$&>! !

!

K>!;(3*$21(+'+:!V3&$+/*'3&%34/!() !*#$!G,-$!() !-'.*

!

"#$! +,-$! () ! -'.! %/! /,11(/$&! *(! 9$! 9'/%5! '3&! %21(+*'3*! -$4'-! 5(35$1*! %3! 5%6%-%7$&!

3'*%(3/8!'3&!5(3*%3,(,/!$))(+*/! *(!&$)%3$!*#$!&(5*+%3$!() ! *#$!+,-$!() ! -'.!#'/!9$$3!

2'&$>! ! P,5#! $))(+*! .'/! $O*$3&$&! *(! *#$! %3*$+3'*%(3'-! -$6$->[d! ! J/! /*'*$&! '9(6$8!

#(.$6$+8!/(!)'+!*#$+$!%/!3(!4$3$+'--:!'55$1*$&!&$)%3%*%(3!() !*#$!&(5*+%3$!() !*#$!+,-$!

() !-'.>! ! "#$!,3&$+/*'3&%34/!() !*#$!&(5*+%3$!() !*#$!+,-$!() !-'.!%3!5%6%-%7$&!3'*%(3/!

'+$!/(!6'+%(,/! *#'*! %*! '11$'+/! *#'*!,3%)%$&!,3&$+/*'3&%34! *#$+$() !5'33(*!9$! )(,3&>! !

L$35$8! %*! %/! &%))%5,-*! *(!1+$5%/$-:! '3/.$+! *(! '! 0,$/*%(3!() !.#'*! *#$! +,-$!() ! -'.! %/>! !

V3&$+! /,5#! 5%+5,2/*'35$/8! *#$+$! %/! '3! $))(+*! *(! 5'*$4(+%7$! /,5#! 6'+%(,/!

,3&$+/*'3&%34/!() !*#$!+,-$!() !-'.!%3*(!*.(!4+(,1/i!)(+2'-!6$+/%(3!'3&!/,9/*'3*%6$!

6$+/%(38[H! $'5#!() !.#%5#!),+*#$+!#'/!9+('&!/1$5*+,2>! [K! ! ! ! L$+$,3&$+!.$!+$6%$.!

                                                 
40 The International Commission of Jurists in its Rule of Law Project definded the rule of law “The 
institutions and procedure, not always identical, but broadly similar, which experience and tradition 
in different countries of the world, often having themselves varying political structures and 
economic backgrounds, have shown to be essential to protect the individual form arbitrary 
governmental and to enable him to enjoy the dignity of man.”  Document of the Copenhagen 
Meeting of the Conference on the Human Dimension of the CDFE, June 5-July 29 1990 “ the rule of 
law does not mean merely a formal legality which assumes regularity and consistency in the 
achievement and enforcement of democratic order, but justice based upon the recognition and full 
acceptation of the supreme value of the human personality and guaranteed by institutions providing a 
framework for its fullest expression;” and “democracy is an inherent element of the rule of law.” 
41 Brian Z. Tamanaha, “On the Rule of Law”, (Cambridge Univ. Press, 2004), Robert S. Summers, 
“A Formal Theory of the Rule of Law,” 6 Ratio Juris 127 (1993), Paul Craig, “Formal and 
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5(36$3%$35$!)(+!$O1-'3'*%(3!() !*#$!$3*%+$!1%5*,+$!() !*#$!5(3*$21(+'+:!&(5*+%3$!() !

*#$!+,-$!() !-'.8!?!,/$!*#%/!)+'2$.(+M>! !

!

XHY!A(+2'-!g$+/%(3/!'3&!P,9/*'3*%6$!g$+/%(3/!() !*#$!G,-$!() !<'.!

!

X%Y!A(+2'-!g$+/%(3/!

!

A(+2'-!6$+/%(3/!() !*#$!+,-$!() !-'.!$21#'/%/!-$4'-!)(+2'-%*:!'/!$-$2$3*/!() !*#$!+,-$!

() ! -'.>! ! ?3! *#%/! 5(3*$O*8! -$4'-! )(+2'-%*:! %35-,&$/! -$4%*%2'*$! 1+(5$//! () ! -$4%/-'*%(38!

'9%&'35$! 9:! +,-$/8! )'%+! #$'+%348! &$3%'-! () ! +$*+('5*%6$! $))$5*! () ! -'.8! &$3%'-! () !

6'4,$3$//! () ! /*'*,*$! '3&!2$5#'3%/2/! )(+! %21-$2$3*%34! *#$2>! ! "#$! *#+$/#(-&! *(!

&%/*%34,%/#!D)(+2'-!6$+/%(3/F!)+(2!*#$!(*#$+!6$+/%(38!3'2$-:8!D/,9/*'3*%6$!6$+/%(3/F8!

%/!.#$*#$+!(+! 3(*! =,&42$3*!(3!(+! $6'-,'*%(3! () ! *#$! -'.! %*/$-) ! %/! /(,4#*>! ! P%21-:!

/1$'M%348!)(+2'-!6$+/%(3/!*$3&!3(*!*(!=,&4$!(3!-$4%*%2'5:!() !5(3*$3*/!() !-'.!'3&!%3!

1+%35%1-$! *(! '55$1*! $6$3! D9'&! -'.F! '/! -(34! '/! %*! %/! -$4%*%2'*$-:! -$4%/-'*$&8! '-*#(,4#!

/,9/*'3*%6$!6$+/%(3/!*$3&!*(!=,&4$!(3!-'.),-3$//!() !5(3*$3*/!() !-'.!*(!$O5-,&$!D9'&!

-'.F! %3! /1%*$! () ! %*/! -$4%*%2'5:! () ! -$4%/-'*%(3! 1+(5$//>! ! A,+*#$+8! $6$3! '2(34! $'5#!

4+(,1!() !6$+/%(3/8!*#$!/1$5*+,2!%/!0,%*$!9+('&>! ! J3!$O*+$2$!)(+2'-!6$+/%(3!#(-&/!

*#'*! *#$! +,-$! () ! -'.! 2$'3/! *#'*! 4(6$+32$3*! '5*%(3/! #'6$! *(! 9$! ',*#(+%7$&! 9:!

-$4%*%2'*$! -'./8! '3&! '3:! /*'*,*$! 1+(2,-4'*$&8! '/! '!2'**$+!() ! )(+28!9:! '! -$4%/-'*%6$!

9(&:!X(+!*#$!/(6$+$%43Y! %/!*#$! -$4%*%2'*$! -'.8!+$4'+&-$//!() !.#$*#$+!/,5#!1+(5$//! %/!

9'/$&!(3!&$2(5+'*%58!*:+'33%5'-!(+!2(3'+5#%5!/:/*$2>! ! ?3!(*#$+!.(+&/8!'3!$O*+$2$!

)(+2'-! 6$+/%(3! )(5,/$/! *%!+! (3! -$4%*%2'5:! () ! -$4%/-'*%6$! 1+(5$//! () ! /*'*,*$/8! '3&!

#$35$!%*!%/!'//$+*$&!*#'*!'!3'*%(3!%/!,3&$+/*((&!'/!'!3'*%(3!() !*#$!+,-$!() !-'.!%) !%*/!

4(6$+32$3*! '5*/! %3! '55(+&'35$!.%*#! /*'*,$/!.#%5#! '+$!D1+(1$+-:F! 1+(2,-4'*$&! %3!

*#'*!+$4%2$8!3(!2'**$+!5(3*$3*/!/,5#!/*'*,*$/!#'6$>! ! ?3!*$+2/!() !*#$!4+'3&!&$/%43!

() ! *#$! +,-$! () ! -'.8! #(.$6$+8! %*! %/! '9/(-,*$-:! .+(34! %&$'>! ! ?) ! '! -$4%/-'*%6$! 9(&:! %/!

/,9/*'3*%'--:!5(3*+(-!9:!(+!3(*! %3&$1$3&$3*!() !'3!$O$5,*%6$!9+'35#8!(+!'! -$4%/-'*%6$!

9(&:! -'5M/! () ! '! /$3/$! () ! +$'/(38! '! -$4'-! /:/*$2! ,3&$+! *#%/! 6$+/%(3! .%--! /%21-:!

9$5(2$!'! *((-!() !4(6$+32$3*8!.#%5#! %/!2(/*!&%/5(,+'4$&!9:! *#$!4+'3&!&$/%43!() !

*#$! +,-$! () ! -'.>! ! ?3! )'5*8! '! *(*'-%*'+%'3! (+! '! &%5*'*(+/#%1! 3'*%(3! 5'3! $O%/*! %3!

                                                                                                                                               
Substantive Conceptions of the Rule of Law,” Public Law 467 (1997). 
42 id. Brian Z. Tamanaha, P.91,  
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() ! -'.!2(+$! *$3&/! *(!9$! -'9$-$&!'/!D+,-$!9:! -'.F! %3!(+&$+! *(!&%/*%34,%/#! )+(2! *#$!

+,-$!() !-'.>! ! DP(2$!J/%'3!1(-%*%5%'3/!)(5,/!(3!*#$!+$4,-'+8!$))%5%$3*!'11-%5'*%(3!() !

-'.! 9,*! &(! 3(*! /*+$//! *#$! 3$5$//%*:! () ! 4(6$+32$3*! /,9(+&%3'*%(3! *(! %*>! ! ?3! *#$%+!

6%$.8!*#$!-'.!$O%/*/!3(*!*(!-%2%*!*#$!/*'*$!9,*!*(!/$+6$!%*/!1(.$+>F[S! ! P,5#!'3!%&$'!5'3!
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*#$!4+'3&!&$/%43!() !*#$!+,-$!() !-'.8!*#$!+,-$!() !-'.!%/!3(*!*#'*!'!4(6$+32$3*!'9%&$/!

9:!-'.!9:!%*/$-)>! !

!

"#$! (*#$+! $O*+$2$! )(+2'-! 6$+/%(3! #$'6%-:! )(5,/$/! (3! &$2(5+'5:! '/! '! 4+(,3&! () !

-$4%*%2'5:!() !*#$!)(+2'-! -$4'-%*:>! ! "#%/!6$+/%(3!() !*#$!+,-$!() ! -'.!%/!/,11(+*$&!9:!

*#$! %&$'! *#'*! *#$! 2(&$+3! -$4'-! (+&$+! 5'3! &+'.! %*/! -$4%*%2'5:! )+(2! '3! %&$'! () !

/$-)@&$*$+2%3'*%(3! (+! ',*(3(2:8! '3&! *#$+$! %/! 3(! '-*$+3'*%6$! *(! '! 4+(,3&! () !

-$4%*%2'5:!')*$+!*#$!-(//!() !)'%*#!%3!3'*,+'-!-'.!'3&!&%6%3%*:!-'.>[[! ! ! A(+!*#%/!1,+1(/$8!

*#$!&$2(5+'5:!%/!&$$2$&!'/!'!)+'2$.(+M!)(+!4,'+'3*$$%34!-$4%*%2'5:!() !/*'*,*$/!'3&!

4(6$+32$3*'-! '5*! '55(+&%34! *#$+$*(>! ! L(.$6$+8!.$! /#(,-&! 9$! '.'+$! () ! '! +%/M! () !

&$$2%34!',*(3(2:!(+!/$-)@&$*$+2%3'*%(3!'/!'9/(-,*$>! ! N$2(5+'5:!&($/!3(*!$3/,+$!

5(++$5*3$//! () ! %*/! &$5%/%(3>! ! P%35$! 2'=(+%*:! 6(*$! #'&! 9$$3! '&(1*$&! )(+! &$5%/%(3!

2'M%34! %3! &$2(5+'5:8!2%3(+%*:! #'/! 9$$3! '-.':/! )(,3&8!'3&! $O%/*$35$! () !2%3(+%*:!

#'/!2'&$!'3!%&$'!() !',*(3(2:!'3&!/$-)@&$*$+2%3'*%(3!)%5*%(3!*(!/(2$!$O*$3*>! ! !

W$*.$$3!*#$!*.(!1(-$/!'9(6$8!*#$+$!'+$!2'=(+!/,11(+*$+/!() !)(+2'-!6$+/%(3!() !*#$!

+,-$!() !-'.!%35-,&%34!<(3!A,--$+8!A+%$&+%5#!J>!L':$M!'3&!C(/$1#!G'7>! ! J/!$-$2$3*/!

() ! )(+2'-! 6$+/%(3! () ! *#$! +,-$! () ! -'.8! A,--$+! +$)$++$&! *(! 4$3$+'-%*:8! 5-'+%*:8! 1,9-%5!

1+(2,-4'*%(38! /*'9%-%*:! (6$+! *%2$8! 5(3/%/*$35:! 9$*.$$3! *#$! +,-$/! '3&! *#$! '5*,'-!

5(3&,5*/! () ! $3)(+5$+/! () ! -'.8! '3&! 1+(#%9%*%(3/! '4'%3/*! +$*+('5*%6%*:8! '4'%3/*!

5(3*+'&%5*%(3/8!'3&!'4'%3/*!+$0,%+%34!%21(//%9-$>[]! L':$M!&$)%3$/!*#$!+,-$!() !-'.!'/!

)(--(./i!DP*+%11$&!() !'--!*$5#3%5'-%*%$/8!*#%/!X*#$!+,-$!() !-'.Y!2$'3/!*#'*!4(6$+32$3*!

%3!'--! %*/!'5*%(3! %/!9(,3&!9:! +,-$/! )%O$&!'3&!'33(,35$&!9$)(+$@#'3&!h! +,-$/!.#%5#!

2'M$!%*!1(//%9-$!*(!)(+$/$$!.%*#!)'%+!5$+*'%3*:!#(.!*#$!',*#(+%*:!.%--!,/$!%*/!5($+5%6$!

1(.$+/!%3!4%6$3!5%+5,2/*'35$/!'3&!*(!1-'3!(3$e/!%3&%6%&,'-!'))'%+$/!(3!*#$!9'/%/!() !

*#%/!M3(.-$&4$>F[`! ! !

                                                 
43 Joseph Raz, “The Rule of Law and Its Virtue,” in The Authority of Law (Oxford: Clarendon 
Press 1979) p.104.   
44 See Juergen Habermas, Between Fact and Norms: Contributions to a Discourse Theory of Law 
and Democracy (the MIT press. 1998).  
45 Lon L. Fuller, The Morality of Law, 2nd edition (Yale Univ. Press 1969). 
46 Friedrich A. Hayek, the Road to Serfdom (1994) p. 80 
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47 Joseph Raz, “The Rule of Law and its Virtue” p. 214 
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48 “It is an essential element in the maintenance of that stability and predictability of rules which is 
the core of constitutionalism” M. J. C. Vile, Constitutionalism and the Separation of Power, Oxford 
1967 329., “Such independence of the ‘judicial department’ may indeed be regarded as the very 
definition of the ‘rule of law’; it is certainly an important part of it.  If the law and the judiciary 
come under government control, they mealy simulate parliament and parties and lose their function.  
Either way, the partisan administration of law is in fact the pervasion of law, and the denial of the 
rule of law.” R. Dahrendorf, A Confusion of Power; Policies and the Rule of Law, (1977) Mod. Law 
Rev.1, 9.      
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49 Allen C. Hutchinson and Patrick Monahan, “Democracy and the Rule of Law” in The Rule of 
Law: Ideal and Ideology, p 100 
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50 Ronald Dworkin, “Political Judges and the Rule of Law”, 64 Proceedings of the British Academy 
259 (1978) 
51 Hutchinson and Monahan, “Democracy and the Rule of Law” p. 100 
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M3(.-$&4$!'3&!/M%--/>! ! L$35$8!$6$3!*#(,4#!'--!*#$!$-$2$3*/!() !*#$!+,-$!() !-'.!$O%/*8!
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!

S>!"#$!G,-$!() !<'.!%3!J5*%(3!

!

XHY!C,+%/&%5*%(3!.%*#!*#$!G,-$!() !<'.!

!

Q(.8! .$! 9+%$)-:! +$6%$.! #(.! *#$! &(5*+%3$! () ! *#$! +,-$! () ! -'.! ),35*%(3/! %3! '!

)+'2$.(+M!() !'!2(&$+3!3'*%(3!/*'*$!X'@)6Y8!.#%5#!5(3/%/*/!() !*#+$$!9+'35#$/8!

=,&%5%'-8!$O$5,*%6$!'3&!-$4%/-'*%6$!9+'35#$/>! !

                                                 
53 In the context of contemporary meaning of the rule of law, the term of “citizen(s)” is intended 
to include not only citizens of the nation in concern but also foreigners residing in that 
jurisdiction.    
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=,+%/&%5*%(3>! !

P%35$! &%6%3$! ',*#(+%*:! '3&! 3'*,+'-! -'.! -(/*! *#$%+! 5(3*+(-! (6$+! /$5,-'+! -'./8! /,5#!

5(3*+(-!#'/!9$$3!$3*+,/*$&!*(!'!3(*%(3!() !D/$-)@+,-$F!(+!',*(3(2:!9'/$&!(3!'!/$3/$!

() !+$'/(3!() !#,2'3!9$%34>! ! L(.$6$+8!'!/$3/$!() !+$'/(3!() !#,2'3!9$%34!5(,-&!3(*!

1+$6$3*! $2$+4$35$!() !Q'7%>! ! J/! +$/,-*8! %*! #'/!9$$3! +$'-%7$&! *#'*! *#$+$! %/! '! +%/M! %) !

&$2(5+'5:! %/! &$$2$&! '9/(-,*$! '3&! *#'*! %*! %/! 3$5$//'+:! *(! 5(3*+(-! /,5#! +%/M! 9:! '!

2$'3/!() !-'.!'3&!-$4'-!/:/*$2>! ! N(5*+%3$/!() !5(3/*%*,*%(3'-%/2!(+!*#$!+,-$!() !-'.!

),35*%(3! )(+! 1+$6$3*%6$! 1,+1(/$! *(! /(2$! $O*$3*>! ! P(! )'+8! #(.$6$+8! *#$(+$*%5'-!

1+$2%/$!() !,-*%2'*$!-$4%*%2'5:!'3&!'!/5(1$!() !-%2%*%34!&$2(5+'*%5!-$4%/-'*%6$!1(.$+!

'+$! /*%--! %3! 5(3*+(6$+/:>! ! ! P,5#! 1+(9-$2/! /(2$*%2$/! '11$'+! '/! '! 0,$/*%(3! () !

-%2%*'*%(3! () ! '2$3&2$3*! *(! *#$! 5(3/*%*,*%(3'-! +%4#*/8! '! 0,$/*%(3! () !

g$+)'//,34/4$9$3&$! B$.'-*! X/"HE@I Y8! '! 0,$/*%(3! () ! '! -%2%*'*%(3! (3!
                                                 
54 A. Dicey, supra, p. 39, 40.  
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*#$!5(3*+(-!() !$O$5,*%6$!1(.$+!9:!*#$!&(5*+%3$!() !*#$!+,-$!() !-'.!*#'*!*#$!$O$5,*%6$!

9+'35#!'3&!'3:!() !())%5$+/!*#$+$() !'+$!3(*!6$/*$&!),--!-$4%/-'*%6$!1(.$+!(+!1(.$+!*(!

5(3*+(-! *#$! -$4%/-'*%6$! 9+'35#>! ! ! ?3! 5%6%-%7$&! =,+%/&%5*%(3/! () ! *#$! +,-$! () ! -'.8!
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!
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)(--(.!$O%/*%34!-$4%*%2'*$!/*'*,*$/!.#%5#!/*%1,-'*$!5-$'+!$3(,4#!*(!4,%-&!'5*/!() !/,5#!
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4,%&$&! 9:! 5(35+$*$! 4,%&$-%3$/8! 9$5',/$! *((! 9+('&! &%/5+$*%(3! () ! ())%5%'-/! *$3&! *(!

2'M$!'!3(*%(3!() !D'!4(6$+32$3*!,3&$+!-'./F!&$'&!-$**$+/>! ! P,5#!4,%&$-%3$/!1+(6%&$!

3(*!(3-:!4(6$+32$3*!())%5%'-/!.%*#!1+(1$+!&%+$5*%(3!5(35$+3%34! *#$%+!9$#'6%(+!9,*!

'-/(! =,&%5%'+:!.%*#! /*'3&'+&! )(+! =,&%5%'-! +$6%$.>! ! ! ?3! 1+'5*%5$8! *#$! &(5*+%3$! () ! *#$!
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5+%2%3'-!1+(5$&,+$!'3&!5+%2%3'-!-'.>! ! ?//,$/!'+$8!'2(34!(*#$+/8!.#$*#$+!(+!3(*!*#$!

+$-$6'3*!1+(6%/%(3/!() ! *#$! /,9/*'3*%6$! -'./!'3&!1+(5$&,+'-! +,-$/! '+$! 5-$'+! $3(,4#8!

.#$*#$+!(+!3(*!'3!'&2%3%/*+'*%6$!(+&$+!(+!(*#$+!+,-$/!2'&$!9:!'&2%3%/*+'*%6$!9(&:!

#'/!1+(1$+!/*'*,*(+:!4+(,3&!'3&!%/!%//,$&!.%*#%3!'!/5(1$!() !/,5#!'!/*'*,*$8!.#$*#$+!

(+!3(*!4(6$+32$3*!())%5%'-/!'9%&$!9:!$O%/*%34!/,9/*'3*%6$!-'./!'3&!1+(5$&,+'-!+,-$/8!

.#$*#$+! (+! 3(*! &%/5+$*%(3! () ! 4(6$+32$3*! ())%5%'-/! %/! +$'/(3'9-:! 5(3*+(--$&! 9:!

+$'/(3'9-:!5-$'+!4,%&$-%3$/!'3&!$3)(+5$! *#$%+!1(.$+!.%*#%3!/,5#!1+(1$+!/5(1$8!'3&!

                                                 
55 For example, machinery for implementing such separation of power is quite deferent between the 
USA adopting Congress and Presidency and UK adopting Parliament and Cabinet system.   
56 There are controversies about the scope of administrative laws.  However, in thin as context, 

the scope of administrative laws are understood in accordance with “ ” theory.  
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!

                                                 
57 In Taiwan, development of case law is quite immature.  In fact, there is not theory or 

principle for applying in Taiwan.  Many jurists in Taiwan have wrong idea that 
Continental law system does not have case law.  In modern era, at least, majority of laws of 
continental law jurisdictions rely on case law, although development or contents of a theory or 
principle for applying case law are various.   
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=,+%/&%5*%(3/>! ! ?3! *$+2/! () ! *#$! 4+'3&! &$/%43! () ! *#$! +,-$! () ! -'.8! D+,-$! 9:! -'.F! %/!

/%21-:!&%/*(+*%(3!() !*#$!5(35$1*!() ! *#$!+,-$!() ! -'.>! ! ":1%5'-!$O'21-$!() !D+,-$!9:!

-'.F! %/! *#$!"#%+&!G$%5#8!3'2$-:8!Q'7%!B$+2'3:>! ! V3&$+!Q'7%! +$4%2$8]f! 1,+4$!() !

C$.%/#8! %35-,&%34! *#$! L(-(5',/*8! .'/! 5(3&,5*$&! *$5#3%5'--:! %3! '55(+&'35$! .%*#!

/*'*,*$/! .#%5#! .$+$! -$4'--:! 1+(2,-4'*$&! 9:! -$4%/-'*%6$! 9(&:>! ! A(+! $O'21-$8!

1'+-%'2$3*!() !B$+2'3:!XG%5#*/*'4Y! -$4%*%2'*$-:!$/*'9-%/#!B$/$*7!7,+!W$#$9,34!&$+!

Q(*! 6(2! g(-M! ,>! G$%5#! XDR+2j5#*%4,34/4$/$*7F!*J@"3Y8! .#%5#! 4'6$! '!

4(6$+32$3*!X$O$5,*%6$!9+'35#Y!'!1(.$+!*(!2'M$!'3&!5#'34$!-'.8!%35-,&%34!1(.$+!*(!

5#'34$! 5(3/*%*,*%(3'-! -'.>! ! W'/$&! (3! R+2j5#*%4,34/4$/$*78! Q'7%! +$4%2$! 2'&$!

k.$%*$/!B$/$*7!7,+!l9$+-$%*,34!&$+!G$5#*/1)-$4$!',) !&'/!G%5#0*KLA"@MN

"328!'3&!N+%**$/!B$/$*7!7,+!l9$+-$%*,34!&$+!G$5#*/1)-$4$!',) !&'/!G%5#0*K SA

"@MN"328! *#$! =,&%5%'+:! 1(.$+! .'/! 1,*! ,3&$+! 5(3*+(-! () ! Q'7%! +$4%2$>! ! !

                                                 
58 Japan is normally categorized as a continental law jurisdiction.  However, there is no special 
court.   
59 Nazi is a disparaging name.  The official name of Nazi is Nationalsozialistische Deutsche 

Arbeiterpartei ( ), and NSDAP or NS is a formal abbreviation.  It is 
quite interesting that Nazi professed socialism at least its name of party. 
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A,+*#$+8!%3!'55(+&'35$!*(!B$/$*7!4$4$3!&%$!Q$,9%-&,34!6(3!U'+*$%$30*O>PQR

"32 8! 1(-%*%5'-! 1'+*:! (*#$+! *#'3! Q'7%! .'/! %--$4'-%7$&>! ! ?3! '55(+&'35$! .%*#!

Qm+39$+4$+! B$/$7*$! XG$%5#/9m+4$+4$/$*7! '3&!B$/$*7! 7,2! P5#,*7$! &$/! &$,*/5#$3!

W-,*$/!,3&!&$+!&$,*/5#$3!R#+$!0*S#TU"32'3&!G$%5#/9m+4$+4$/$*7!X*VW

"3Y!'3&!(*#$+!-'./8!C$./!.$+$!*(*'--:!&%/5+%2%3'*$&8!%35-,&%34!1,+4$!() !C$./!)+(2!

1(/%*%(3/! () ! 1,9-%5! /$+6'3*/8`d! '3&! 1+(#%9%*%34! )+(2! 1+'5*%5%34! -'.! (+! $34'4%34!

/(2$!1+()$//%(3!8!/,5#!'/!2'//!2$&%'>! ! ?*!#$+$!/#(,-&!9$!$21#'/%7$&!*#'*!'--!*#$/$!

4(6$+32$3*! '5*/! 9:! Q'7%! +$4%2$! .$+$! 5(3&,5*$&! *(*'--:! %3! '55(+&'35$! .%*#!

-$4%*%2'*$! /*'*,*$/8! .#%5#! '+$! -$4'--:! 1+(2,-4'*$&! 9:! 1'+-%'2$3*>! ! ?*! /'*%/)%$&!

+$0,%+$2$3*/!() !D+,-$!9:!-'.F>! ! ! !

!

;#%3'!()*$3!5-'%2/!*#'*! %*!#'/!*#$!+,-$!() ! -'.!9'/$&!(3!'!)'5*!*#'*!/(2$!%3&%6%&,'-!

+%4#*/!'+$!/*%1,-'*$&!%3!'!5(3/*%*,*%(3'-!-'.!'3&!(*#$+!/*'*,$/>! ! L(.$6$+8!/,5#!'!)'5*!

&($/!3(*!$3/,+$!$O%/*$35$!() !*#$!+,-$!() !-'.>! ! J5*,'--:8!;#%3'!&($/!3(*!+$'5#!$6$3!

*#$!-$6$-!() !D+,-$!9:!-'.F>! ! ?3!;#%3'8!/$+%(,/!6%(-'*%(3/!() !),3&'2$3*'-!+%4#*/!/,5#!

'/! 5'/$/! () ! 1$+/$5,*%(3! '4'%3/*! A'-,3! B(348! ;#+%/*%'3/! () ! D)'2%-:! 5#,+5#F8!

1+(2(*$+/!() !&$2(5+'5:!'3&!"%9$*'3/!M$$1!(55,++%34!%3!;#%3'`H! %3!/1%*$!() !J+*%5-$!

S`!() !*#$!;(3/*%*,*%(3'-!<'.!() !U$(1-$e/!G$1,9-%5!() !;#%3'!XDUG;!;(3/*%*,*%(3'-!

<'.FY!/*%1,-'*$/!*#'*!D5%*%7$3/!$3=(:!)+$$&(2!() !+$-%4%(,/!9$-%$) F!XU'+'4+'1#!HY!'3&!

D3(!/*'*$!(+4'38!1,9-%5!(+4'3%7'*%(38!(+!%3&%6%&,'-!2':!5(21$-!5%*%7$3/!*(!9$-%$6$!%38!

(+! 3(*! *(! 9$-%$6$! %38! '3:! +$-%4%(3^! 3(+!2':! *#$:! &%/5+%2%3'*$! '4'%3/*! 5%*%7$3/!.#(!

9$-%$6$! %38! (+! &(! 3(*! 9$-%$6$! %38! '3:! +$-%4%(3F! XU'+'4+'1#! KY>! ! J5+(//! ;#%3'8!

$O1+(1+%'*%(3! () ! -'3&!.%*#(,*! =,/*! 5(21$3/'*%(3! %/! 5(22(3! 1+'5*%5$! () !;#%3$/$!

4(6$+32$3*/8! $6$3! *#(,4#! $O1+(1+%'*%(3! () ! -'3&! )+(2! 5%*%7$3/! /,11(/$&! *(! 9$!

/,9=$5*! *(! =,/*!5(21$3/'*%(3!XU'+'4+'1#!S!J+*%5-$!HS!() !UG;!;(3/*%*,*%(3'-!<'.Y>! !

?3! )'5*8!2'3:!6%5*%2/8!.#(!#'6$!9$$3!&$1+%6$!() ! -'3&!.%*#(,*! =,/*! 5(21$3/'*%(38!

M$$1! 5(2%34! *(! '! 5%*:! () ! W$%=%34! )(+! 1$*%*%(3! /$$M%34! )(+! 5(21$3/'*%(3>! ! V3&$+!

J+*%5-$!S]!() !UG;!;(3/*%*,*%(3'-!<'.8! 5%*%7$3/! '+$! /,11(/$&! *(!$3=(:! )+$$&(2!() !

/1$$5#8! () ! *#$! 1+$//8! () ! '//$29-:8! () ! '//(5%'*%(38! () ! 1+(5$//%(38! '3&! () !

&$2(3/*+'*%(38! '3&! ),+*#$+! J+*%5-$! [H! /*%1,-'*$/! *#'*! D5%*%7$3/! () ! *#$! U$(1-$n/!

G$1,9-%5! () ! ;#%3'! #'6$! *#$! +%4#*! *(! 5+%*%5%7$! '3&! 2'M$! /,44$/*%(3/! *(! '3:! /*'*$!

                                                 
60 During the purge a lot of distinguished legal scholars were ousted from their positions.  
61  Amnesty international, Report 2005-China, Human Rights Watch, Human Rights 
Overview-China, United Nations Report on China’s persecution of Falun Gong (2004), Special 
Rapporteur on Religious Intolerance, Addendum, E/CN.4/1995/91/Add.1 (excerpt) [p.83] Economic 
and Social Council E/CN.4/1995/91/Add.1 23 December 1994,  
 



 33 

(+4'3! (+! ),35*%(3'+:^! 5%*%7$3/! #'6$! *#$! +%4#*! *(! 2'M$! *(! +$-$6'3*! /*'*$! (+4'3/!

5(21-'%3*/!'3&!5#'+4$/!'4'%3/*8!(+!$O1(/,+$/!()8!'3:!/*'*$!(+4'3!(+!),35*%(3'+:!)(+!

6%(-'*%(3!() !*#$!-'.!(+!&$+$-%5*%(3!() !&,*:^!9,*!)'9+%5'*%(3!(+!&%/*(+*%(3!() !)'5*/!)(+!

*#$! 1,+1(/$! () ! -%9$-! (+! )+'2$@,1! %/! 1+(#%9%*$&F! X1'+'4+'1#! HY>! ! ?3! )'5*8! #(.$6$+8!

'3:! /1$$5#8! '//$29-:8! '//(5%'*%(38! 1+(5$//%(3! '3&! &$2(3/*+'*%(3! .#%5#! $O1+$//!

&%))$+$3*! 6%$.! (+! (1%3%(3! )+(2! *#'*! () ! 4(6$+32$3*! (+! *#$! ;(22,3%/*! U'+*:8! %/!

/*+%5*-:!1+(#%9%*$&!.%*#!5+%2%3'-!/'35*%(3>! ! U$+/(3/8!.#(!#'6$!&%))$+$3*!6%$.!)+(2!

*#'*!() !4(6$+32$3*!(+!*#$!;(22,3%*:!U'+*:!'3&!$O1+$//!/,5#!'!6%$.!%3!1,9-%58!#'6$!

9$$3! 5(36%5*$&! () ! D/,96$+/%(3F8! D&%6,-4$35$! () ! /*'*$! /$5+$*/F! '3&! (*#$+! 6'4,$-:!

&$)%3$&!3'*%(3'-!/$5,+%*:!())$35$/>`K! ! ! ! ?3!)'5*8!;#%3'!%/!'-.':/!-%/*$&!'/!(3$!() !*#$!

.(+/*! Hd! 5(,3*+%$/! %3! 1+$//! )+$$&(2! %3&$O! XKddK8! KddS8! Kdd[8! Kdd]Y! %//,$&! 9:!

G$1(+*$+/!.%*#(,*!W(+&$+/>! ! J+*%5-$!Sc!UG;!;(3/*%*,*%(3'-!<'.!/*%1,-'*$/!*#'*!D*#$!

1$+/(3'-! )+$$&(2! () ! 5%*%7$3/! () ! *#$! U$(1-$n/! G$1,9-%5! () ! ;#%3'! %/! %36%(-'9-$F!

XU'+'4+'1#!HY8! ! 3(!5%*%7$3!2':!9$!'++$/*$&!$O5$1*!.%*#!*#$!'11+(6'-!(+!9:!&$5%/%(3!

() !'!1$(1-$n/!1+(5,+'*(+'*$!(+!9:!&$5%/%(3!() !'!1$(1-$n/!5(,+*8!'3&!'++$/*/!2,/*!9$!

2'&$!9:!'!1,9-%5!/$5,+%*:!(+4'3!'3&!,3-'.),-!&$1+%6'*%(3!(+!+$/*+%5*%(3!() !5%*%7$3/n!

1$+/(3'-!)+$$&(2!9:!&$*$3*%(3!(+!(*#$+!2$'3/!%/!1+(#%9%*$&^!'3&!,3-'.),-!/$'+5#!() !

*#$!1$+/(3!() !5%*%7$3/!%/!1+(#%9%*$&F!X1'+'4+'1#!KY>! ! ?3!;#%3'8!5(3/*%*,*%(3'-!+%4#*/!

'+$!/%21-:!D+%4#*/!%3!9((MF!(3-:8!'3&!3(*.%*#/*'3&%34!),3&'2$3*'-!+%4#*/!/*%1,-'*$&!

%3! UG;! ;(3/*%*,*%(3'-! <'.8! 5(3/*'3*! 6%(-'*%(3/! () ! /,5#! ),3&'2$3*'-! +%4#*/! #'6$!

(55,++$&! %3!;#%3'! %3!5(3/%&$+'9-:! -'+4$! /5'-$>! ! ! ?) ! '3:9(&:! *+%$/! *(!$O$+5%/$! /,5#!

5(3/*%*,*%(3'-!+%4#*/8!/,5#!1$+/(3!'3&!$6$3!'3!'**(+3$:!+$1+$/$3*%34!/,5#!1$+/(3!.%--!

9$!/'35*%(3$&>! `S! ! ! !

?3! '&&%*%(38! *#$! =,&%5%'+:! %/! /,9(+&%3'*$! ,-*%2'*$-:! *(! U(-%*%5'-! '3&! C,&%5%'-!

;(22%**$$!%3!*$+2/!() !%*/!(+4'3%7'*%(3'-!/*+,5*,+$!,3&$+!*#$!;;U!+$4%2$>! ! T'=(+!

2$29$+/!() !;$3*+'-!U(-%*%5'-!'3&!C,&%5%'-!;(22%**$$!'+$!'-/(!2$29$+/!() !P*'3&%34!

;(22%**$$!() !U(-%*%5'-!W,+$',8!.#%5#!%3!)'5*!#(-&/!',*#(+%*:!'3&!1(.$+!() !*#$!;;U!

+$4%2$>! ! W,&4$*!() !'!5(,+*!/:/*$2!() !$'5#!-$6$-!%/!/,9=$5*!*(!$'5#!-(5'-!4(6$+32$3*!

%3!*#$!/'2$!-$6$->! ! ?3!*$+2/!() !'!/*+,5*,+$!() !'!/*'*$8!%3&$1$3&$35:!() !*#$!=,&%5%'+:!

%/!3(*!/$5,+$&>! ! A,+*#$+8!/(2$!=,&4$/!'+$!+$*%+$&!/(-&%$+/8!.#(!#'6$!3(!1+()$//%(3'-!

-$4'-!M3(.-$&4$!'3&!/M%-->`[! ! ?3!'55(+&'35$!.%*#!'!3(*%(3!() !*#$!+,-$!() !-'.!'2(34!

                                                 
62 Thirty-two journalists are unlawfully detained or imprisoned in China. Press Freedom Barometer 
2007, Reporters without Borders.   
63 Beijing-base Human rights lawyer, Mr. Gao Zhisheng, has been sentenced to imprisonment with 
three years probation period, simply because he complained to government and state leaders of 
persecution against Falun Gong.   
64 Even some prosecutors do not have legal background.  For example, 
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5%6%-%7$&! =,+%/&%5*%(3/8! *#%/!M%3&!() ! =,+%/&%5*%(3! %/! -'5M%34!() !2'=(+!$-$2$3*/!() ! *#$!

&(5*+%3$!() !*#$!+,-$!() !-'.>! !

!

XSY!P,22'+:!

!

J! -'5M! () ! *#$! +,-$! () ! -'.! %/! &$)%3%*$-:! '! &%/'/*$+! *(! 1$(1-$! () ! *#'*! =,+%/&%5*%(3>! !

U$(1-$! %3!/,5#!'! =,+%/&%5*%(3!'+$!3(*!'9-$! *(!$3=(:! ),3&'2$3*'-! +%4#*/>! ! "#$%+! -%)$8!

)+$$&(28! '3&! 1+(1$+*%$/! '+$! '+9%*+'+%-:! &$1+%6$&! () ! 9:! '! 4(6$+32$3*>! ! U$(1-$!

/%21-:!#'6$!*(!9$'+!'3&!'55$1*!/,5#!'9,/%6$!,/$!() !1(.$+!9:!'!4(6$+32$3*>! ! ;#%3'!

%/! (3$! () ! /,5#! =,+%/&%5*%(3/>! ! R/1$5%'--:8! *#$!.$'M! %3! '! /(5%$*:8! /,5#! '/! 1$(1-$! %3!

-(.@%35(2$! 9+'5M$*8! '+$! ()*$3! 6%5*%2%7$&>! ! A,+*#$+8! &%/'/*$+! &($/! 3(*! /*':! .%*#%3!

;#%3'! 9,*! $O*$3&/! *(! 6'+%(,/! +%4#*/! () ! )(+$%43$+/>! ! R5(3(2%5'-! 4-(9'-%7'*%(3!

$O*$3&/!/,5#!3$4'*%6$!%21'5*!*(!$5(3(2%5!%3*$+$/*/!() !)(+$%43$+/>! ! ! T'3:!)(+$%43!

9,/%3$//!$3*$+1+%/$/!%3!;#%3'!#'6$!9$$3!'33(:$&!9:!5#'34$'9-$!4(6$+32$3*!1(-%5%$/8!

/,5#! '/! *'O! 1(-%5:8! 7(3%34! 1(-%5:8! %3&,/*+:! 1(-%5:8! )%3'35%'-! 1(-%5:8! ,3+$'/(3'9-$!

+$0,$/*/! 9:! 4(6$+32$3*! ())%5%'-/8! 0,%*$! 6'4,$! .(+&%34/! () ! +$4,-'*%(3/8! '3&! (*#$+!

'+9%*+'+:!4(6$+32$3*'-!'5*/!%3!;#%3'>! ! T'3:!)(+$%43!$3*$+1+%/$/!'+$!%3!)'5*!#'+2$&!

9:! '+9%*+'+:! 4(6$+32$3*'-! '5*/>! ! A,+*#$+8! -'5M! () ! *#$! +,-$! () ! -'.! 5',/$/! '!

2'-),35*%(3! () ! =,&%5%'-! +$2$&:8! '3&! 2'-),35*%(3! () ! =,&%5%'-! +$2$&%$/! #%3&$+/!

$O$+5%/$!() !+%4#*/!.#%5#!'+$!/,11(/$&!*(!9$!4%6$3!,3&$+!-'./!(+!5(3/*%*,*%(3'-!-'.>! !

?3! )'5*8!&,$! *(!1((+! =,&%5%'-! +$2$&%$/! %3!;#%3'8!1$(1-$! '3&! )(+$%43!$3*$+1+%/$! 5'3!

3(*! 1+(1$+-:! $O$+5%/$! *#$%+! +%4#*/! %3! 1+(1$+! '3&! *%2$-:! 2'33$+>! ! R/1$5%'--:8!

2'-),35*%(3! () ! -$4'-! +$2$&:! '&6$+/$-:! '))$5*/! %3*$+$/*/! () ! )(+$%43! 9,/%3$//!

$3*$+1+%/$/>! ! J/!+$/,-*8!&%/1,*$/!*$3&!*(!9$!+$/(-6$&!%3!'3!D%3)(+2'-!$O*+'@=,&%5%'-F!

2'33$+8!.#%5#! %/! '! M%3&!() ! %3*$+$/*/@(+%$3*'*$&!2'33$+!() !&%/1,*$! +$/(-,*%(3>! ! ?*!

5'33(*!9$!$O1$5*$&!*#'*!)'%+3$//!'3&!$0,'-%*:8!.#%5#!&%/1,*$!+$/(-,*%(3!%/!3(+2'--:!

$O1$5*$&!*(!/$$M!)(+8!%/!1+(2(*$&!9:!/,5#!'!&%/1,*$!+$/(-,*%(3!2$5#'3%/2>! ! P(,3&!

-'.!$3)(+5$2$3*!%/!3(*!$O1$5*$&!%3!'!=,+%/&%5*%(3!.#%5#!&($/!3(*!#'6$!1+(1$+!-$4'-!

+$2$&:>! ! I%*#(,*! /(,3&! -'.! $3)(+5$2$3*! '3&! 1+(1$+! -$4'-! +$2$&:8! '3:! +%4#*/8!

%35-,&%34!1+(1$+*:!+%4#*8!.(,-&!3(*!9$!/$5,+$&8!'3&!.%*#(,*!1+(1$+*:!+%4#*/8!)'%+3$//!

(3!2'+M$*/!.(,-&!3(*!9$!2'%3*'%3$&>! ! !

!

!

""""7*<%"(.':)%"*

!
                                                                                                                                               

graduated from . 
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"#$! 5(35$1*! () ! +,-$! () ! -'.! %3! 2(&$+3! $+'! $2$+4$&! (,*! () ! '3&! &$6$-(1$&! %3!

$O1$+%$35$! '3&! 1+$/,21*%(3! *#'*! 1(.$+!.(,-&! 9$! &$1+'6$&! '3&! '9,/$&>! ! ?3! *#%/!

2(&$+3! '4$8! ,3)(+*,3'*$-:8! /,5#! 1+$/,11(/%*%(3! /$$2%34-:! %/! /*%--! 5(++$5*>! ! J!

4(6$+32$3*8! ')*$+! '--8! *$3&/! *(! '9,/$! %*/! 1(.$+>! ! A,+*#$+8! $2$+4$35$! () ! '! 3'*%(3!

/*'*$!%3!2(&$+3!$+'!#'/!2'&$!/,5#!1(.$+!() !4(6$+32$3*!*+$2$3&(,/-:!4+$'*$+!'3&!

/*+(34$+8!'3&!2'&$!5(3/$0,$35$!() !'9,/$/!2,5#!2(+$!*+'4%5!'3&!5+,$->! ! !

\35$8! #,2'3! 9$%34e/! 9$#'6%(+! .'/! ,-*%2'*$-:! &%/5%1-%3$&! 9:! &%6%3$! -'./! '3&Z(+!

3'*,+'-! -'.!9'/$&!(3!'!9$-%$) ! %3!*#$!N%6%3$>! ! ?3!2(&$+3!$+'8!#(.$6$+8!&%6%3$!-'./!

'3&!3'*,+'-!-'.!#'6$!9$$3!+$1-'5$&!9:!1(/%*%6$!-'./!XXE"Y8!.#%5#!'+$!,-*%2'*$-:!

9'/$&!(3!'!3(*%(3!() !D/$-)@+,-$F!(+!',*(3(2:!9'/$&!(3!'!/$3/$!() !+$'/(3!() !#,2'3!

9$%34>! ! ! P,5#!+$1-'5$2$3*!#'/!9$$3!5'--$&!R3-%4#*$32$3*>! ! ?*!5'3!9$!/'%&!*#'*! %3!

2(&$+3!$+'8!,-*%2'*$!1+$2%/$!() !2(+'-/!'3&!$*#%5/!() !%3&%6%&,'-/!#'6$!/#%)*$&!)+(2!

*#$! N%6%3$! *(! '! 3(*%(3! () ! #,2'3! 9$%34/8! /,5#! '/! +$'/(3'9-$3$//8! %3*$--%4$35$8!
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