APPLICATION INSTITUTING PROCEEDINGS

For Submission to the International Court of Justice 

For Issuance of Advisory Opinion

I. GENERAL

A.    Introduction

The Human Rights Law Projects submits the enclosed application to all UN General Assembly delegates in 2005, for official communication with the General Assembly to submit the question set forth just below to the International Court of Justice for an advisory opinion. This matter is submitted to institute this proceeding against China, Singapore and Malaysia for violations of some of the most deeply held and universally acknowledged human rights, enshrined in a number of widely ratified international instruments, as well as being firmly established parts of customary international law.

These include the right to not be deprived of liberty or life without due process; the right to not be subjected to genocide, torture or to cruel, inhuman or degrading treatment or punishment; the right to hold and exercise views and beliefs freely and without interference, the right to liberty and the security of the person; the right to associate with others and to practice religious and spiritual beliefs without restriction. These further require that state parties take appropriate measures to ensure that children are protected against all forms of discrimination or punishment on the basis of the activities, expressed opinions, or beliefs of the child’s parents, legal guardians or family members. Among the specific human rights treaty standards violated by these nations are the Convention Against Torture, the Covenant on Civil and Political Rights, the Convention on the Rights of the Child, and Declaration on the Elimination of Violence against Women.

B. The Importance of the Request for the Advisory Opinion

1.
For the Purpose of this Request, the Question that is now referred to the Court is:

What are the legal consequences of the ongoing persecution of women practitioners of Falun Gong and their children in China especially, but also in Singapore and Malaysia in consideration of the rules and principles of international law, including the Convention on the Rights of the Child, the Declaration of the Elimination of Violence against Women, the Convention against Torture, the Convention on the Prevention and Prohibition Against Genocide, the Covenant on Civil and Political Rights, and relevant General Assembly [“GA”] and Economic and Social Council [“ECOSOC”] reports and resolutions? 

2.       China has adopted the legal appearance of a rule of law to justify crimes it commits against adherents of Falun Gong in their respective nations. China has additionally spread lies in the international community about the nature of Falun Gong and co-extensively deployed political and economic incentives as well as threats to persuade foreign governments to turn a blind eye. However as the persecution of Falun Gong has intensified in China and begun to spread to Singapore and Malaysia, in direct violation of international law, many nations have issued reports and resolutions – including congressional and parliamentary resolutions - calling upon China to stop the persecution of Falun Gong. United States and Canadian courts have found high-ranking officials liable for human rights violations, while the United Nations has published reports and resolutions detailing the acts of torture, the denial of due process and other egregious violations of international law.  

That China especially has not only turned a blind eye to these admonitions and international entreaties, but also continues to sanction, endorse and/or supervise a world-wide campaign to eradicate the practice of and belief in the tenets of Falun Gong, underscores the importance of the request submitted herein.  For these and the more particular reasons stated below we call upon all United Nations delegates to submit the question referenced above to the International Court of Justice for an advisory opinion. 

II. THE FACTS OF THE CASE 


Ms. Zhang Fuzhen, about 38 years old, was an employee of Xianhe Park, Pingdu City, Shandong Province, and China. She went to Beijing to appeal for Falun Gong in November 2000 and was later abducted by the authorities. According to people with knowledge of the case, the police tortured and humiliated her, stripping her naked, and shaving her whole head. They tied her to a bed with her four limbs stretched out, and she therefore was forced to relieve herself on the bed. Later, the police gave her an injection of an unknown poisonous drug.  After the injection, Zhang was in so much pain that she early went insane. She struggled in great pain on the bed until she died. Local officials of the 610 Office witnessed the entire process”
 


The persecution of Falun Gong is not about one, two or three individual cases. It is a global tragedy initiated by Jiang Zemin and the Chinese Communist party geared to effectuate the eradication of the practice of Falun Gong through the intimidation, torture and/or extermination of its adherents not only in China, but everywhere around the entire globe.

A. CHINA

In June of 1999, Jiang Zemin and the Chinese Communist Party (CCP) began the nation wide campaign to purge China of adherents of Falun Gong. Initiated at the highest levels of the Communist Party, with the former President, Jiang Zemin, issuing the initial order that banned the spiritual practice and creed, the Chinese authorities declared Falun Gong and its adherents unlawful, and began the persecution through, inter alia, the production and dissemination of propaganda against them -- portraying adherents of Falun Gong as a violent and fanatical threat to humankind because of the strong support that the practice has been able to generate among its adherents, and as a spiritual “movement” that could draw support away from the Communist Party as the principal ideological organization and supervising authority in the People’s Republic of China.

The former president of China, Jiang Zemin, by his exploitation of the Chinese Communist Party’s organizing principle that the entire membership of the Party must be subordinated to the Central Committee of the CCP, used the state machinery controlled by the CCP  - the army, the media, public security personnel, the police, para-military police, state security forces, judicial system, the National People’s Congress, and diplomatic personnel – to launch the nationwide crackdown. The army and para-military police, all of whom are controlled by the CCP, have directly taken part in the abduction and arrest of Falun Gong practitioners. The news media in China has assisted Jiang’s regime in spreading lies and smearing Falun Gong. Jiang Zemin has exploited the state-security system personally in the gathering and submitting of information, fabricating lies, and falsifying intelligence. The National People’s Congress and the judicial system have put on the “legal” appearance and the garb of “rule of law” to justify crimes committed by Jiang Zemin and CCP. At the same time, the diplomatic system has spread lies in the international community and enticed foreign governments, senior officials and international media with political and economic incentives to turn a blind eye to the persecution.

The extent and severity of the persecution and abuse that is targeted against Falun Gong practitioners at both the national level, and in local provinces, continue to be confirmed and extensively documented by the U.S. Government in its Country Reports on Human Rights Practices, and most especially in its Annual Reports on International Religious Freedom, as well as in reports issued by non-governmental human rights monitoring groups such as Amnesty International and Human Rights Watch.  For example, the Annual Report on International Religious Freedom for 2001, issued by the U.S. Department of State in December of 2002, has numerous specific references to the major human rights abuses and violations being committed against Falun Gong practitioners.  The report describes the crack down against Falun Gong as tied to the Jiang regimes’ efforts to control, regulate or eradicate religious groups to prevent the rise of groups or sources of authority outside the control of the Government and the Chinese Communist Party.  (Page 122)   It notes that by 2001 “approximately 100 or more Falun Gong adherents have died in detention since 1999" (p.122); that many of their bodies reportedly bore signs of severe beatings and/or torture; that many thousands of individuals are serving sentences in reeducation-through-labor camps; that hundreds of its practitioner have been confined to mental hospitals; that there have been numerous credible reports of unrepentant Falun Gong practitioners being confined in psychiatric institutions; that police often used excessive force when detaining peaceful Falun Gong protesters, including some who were elderly or who were accompanied by small children; and that torture (including by electric shock and by having hands and feet shackled and linked with crossed steel chains) was widely reported (page 131).   The State Department Report notes that in September 2000 the Secretary of State designated China a country of particular concern under the International Religious Freedom Act for particularly serious violations of religious freedom, including its treatment of Falun Gong practitioners. (p. 133). 

1. Freedom of Thought and the Freedom to Hold Opinions without Interference


The right to “freedom of thought, conscience and religion,” and the right to hold opinions without interference and to associate with others freely, are enshrined in Articles 18, 19 and 20 of the Universal Declaration, and Articles 18, 19 and 22 of the International Covenant on Civil and Political Rights.  As enumerated in the preceding sub-paragraphs, in the U.S. Department of State Reports on International Religious Freedom and Country Reports on Human Rights, as well as in several reports of the United Nations Special Rapporteur on Freedom of Religion or Belief, these internationally recognized rights and protections have been seriously infringed by the Chinese Communist government’s policies and actions seeking the repression, punishment and intimidation of Falun Gong practitioners in order to purge China of Falun Gong. This “harsh” and “unremitting campaign against Falun Gong” has included assigning “many thousands” to “re-education through labor camps” and other “facilities specifically established to ‘rehabilitate’ practitioners who refuse to recant their belief voluntarily.”  (p. 129-131, State Dept. Report on International Religious Freedom for 2001). All of the survivors of the persecution, moreover, have indicated how their arrest, detention and punishment, including torture and sexual abuse, took place because of their adherence to Falun Gong beliefs or practices, and their refusal to give up these beliefs.   


Similarly, the Special Rapporteurs on Freedom of Religion or Belief have reported frequently that these rights and protections have been infringed upon by “State officials in their attempts to force practitioners to renounce their belief in Falun Gong; … and that [a]n analysis of reports received by Special Rapporteurs indicates that the alleged human rights violations against Falun Gong practitioners, including systematic arrest and detention, are part of a pattern of repression against members of this group.”
 

2. Genocide


Although the “intentional destruction…of a national, ethnical, racial or religious group” through such means as “killing members of the group; causing serious bodily or mental harm to members of the group, and deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part....” is expressly prohibited under Article II of the Convention on the Prevention and Punishment of the Crime of Genocide, nonetheless, and from its outset, the persecution was effectuated to purge China of Falun Gong. 

The decision to eradicate Falun Gong in China was first articulated by former Party Chief Jiang Zemin in his June 7, 1999 speech to the elite core of the Chinese Communist Party, in which he called for the creation of an office (Office 610) to implement the “mission of the dissolution of Falun Gong.”  This speech was sent to all provincial and city Communist Party offices, and served as the basis for the crackdown. According to a CNN article published on its web site as CNN: China’s Suppression Carries a High Price, CNN.com, Feb. 9, 2001, at page 2, “Jiang want[ed] to achieve the goal of eradicating the sect before the 80th anniversary of the Communist Party.” 

The means used to accomplish the goal of eradication include torture, arbitrary arrests and detention, sham show trials and a well orchestrated finely tuned message portraying the practice of Falun Gong as well as its adherents as a violent threat to mankind and the human civilized order.


3. 
Torture



The Convention Against Torture which came into effect internationally on June 26, 1987, and was ratified by the United States on October 21, 1994 and implemented and given domestic effect by Congress through legislation adopted in 1994 and 1998, and ratified by the Government of China on October 4, 1998, prohibits the intentional infliction of “severe pain or suffering, whether physical or mental” for any purpose, including but not limited to punishment, intimidation or coercion. Torture also is prohibited absolutely under other international instruments and treaties and under customary international law, including Article 5 of the Universal Declaration of Human Rights, and Article 7 of the International Covenant on Civil and Political Rights. The latter treaty came into effect internationally on March 23, 1976, and was ratified by the U.S. on June 8, 1992, and by the Government of the Peoples’ Republic of China on October 5, 1998.  The Universal Declaration is not a treaty, but a unanimously adopted resolution of the General Assembly of the United Nations that is widely recognized as an embodiment of fundamental and universally accepted standards of customary international law. 

Nonetheless, in China, the most commonly used form of persecution is torture – the application of intense and ongoing physical and psychological torture, pain and humiliation geared to coerce the individual women and men who practice Falun Gong to publicly relinquish their beliefs and denounce the practice. 

Among the methods of torture deployed to force especially women practitioners to relinquish their belief or religion are:  police beatings of female practitioners’ breasts and genital areas; the rape and gang rape of female practitioners. In addition, police have stripped off their clothes and thrown them into prison cells filled with male prisoners who have then raped them. They have inserted electrical batons into practitioners’ vaginas to shock them. They have bundled four toothbrushes and inserted them into female practitioners’ vaginas and rubbed and twisted the toothbrushes, and hooked female practitioners private parts with iron implements.”
 Women adherents have also been sent to mental hospitals where they are injected with psychotropic drugs to force them to renounce their beliefs in Falun Gong.
 

Many United Nations Special Rapporteur reports have expressed their grave concern over acts of torture, the murders and disappearances of (especially female) practitioners of Falun Gong.  See, for example, Report of the Special Rapporteur of the UN, in issues of violence against women (Office of the High Commissioner on Human Rights, 57th Session, document number E/CN.4/2001/73/Add.1), at ¶¶ 15-16, where the Special Rapporteur communicated her grave concern in regard to information received concerning the alleged use of violence against women in China and in particular the ill treatment of female Falun Gong practitioners (the vast majority of Falun Gong practitioners are women). This report details the methods of torture used against women adherents. See also, the Report of UN Special Rapporteur, Sir Nigel Rodley, E/CN.4/2001/66, January 2001, at ¶¶ 237, 238, and especially at ¶ 246 which states that “[p]ractitioners are said to be put under pressure to renounce their beliefs…[they] are subjected to public humiliation for their membership in Falun Gong….[m]any are said to have suffered torture or ill treatment.”
 


The impact of the torture on the children of Falun Gong practitioners has been addressed in several third parties that include the Global Mission to Rescue Persecuted Falun Gong Practitioners,
 as well as the reports of the Special Rapporteur on Violence against Women, the Special Rapporteur on Torture, and the Special Rapporteur on the Sale of Children, Child Prostitution and Child Pornography. For example, the Government of China was queried by the Special Rapporteur on the sale of children, Juan Miguel Petit, regarding the disappearance of a 4-year-old daughter of Falun Gong practitioners. The young girl was purportedly removed from her home on January 1, 2004 by four police officers from the Tongnan County, after both of her parents had been arrested because of their practice of Falun Gong. Even after her parents’ release her whereabouts are not known. In view of her age and vulnerability, the letter expresses serious concern that like her parents, she has been subjected to torture or other forms of ill treatment, or of being trafficked. 
 

4. Arbitrary Arrest and Detention and other Due Process Violations.
 

All attempts to ameliorate the situation through the legal system in China have been futile as the legal system in China is itself part of the CCP machinery.
 Indeed the lack of an effective remedy - of access to legal counsel and such other due process rights as the principles of equality before the law, of the presumption of innocence and the right to a fair and public hearing by a competent, independent and impartial tribunal - has itself been highlighted in several other third party reports that include United Nations Special Rapporteur reports dating from the onset of the crackdown on Falun Gong in 1999 through 2005.
 

Of particular concern to China experts, the legal community at large and human rights groups and activities around the globe – including the United Nations Special Rapporteur – has been the extensive use of the form of administrative detention referred to as ‘Re-education Through Labor. As Asma Jahangir, the Special Rapporteur of the Office of the High Commissioner on freedom of religion or belief, stated in a recent report, “Reeducation Through Labor involves detention without charge or trial, and without judicial review, for between one and three years – which could be further extended by one year. Practitioners receiving terms of RTL allegedly had no right of access to a lawyer and there was no hearing where they could defend themselves.”
As an illustration Mr. Jahangir referred to several individual cases wherein named adherents were denied such due process rights. Id.

Based on this and other reports, in October of 2004, the Office of the High Commissioner for Human Rights (OHCHR) brought before the General Assembly a summary report regarding the lack of a rule of law in China and the OHCHR’s most recent attempt to help China ameliorate the situation by a program geared to promote a rule of law in China.
 However, to date, China has continued to ignore the advice and suggestions provided by the OHCHR”s technical assistance program as well as the mandates of the Commission’s working groups and rapporteurs

5.
Propaganda


Amnesty International in its 2005 China report indicates that “[t]ens of thouands of people continued to be detained or imprisoned in violation of their fundamental human rights and were at high risk of torture or ill-treatment. Thousands of people were sentenced to death or executed, many after unfair trials.” Yet, as Peter Zvaguilis, notes in “The CCP’s Hate Propaganda,” The Epoch Times (July 07 2005), pp. 1-4, “[n]one of this information is to be found in China’s official newspapers.” Instead the communist-controlled media, including the China Anti-cult Association website, spread hatred and incite violence against Falun Gong. As was the case in Nazi Germany, Rwanda, and Yugoslavia, the mass crime that followed in China has been the extermination of all who refuse to relinquish their “religious” beliefs.


As Princeton University China expert, Perry Link, has noted, “the highest priority of the top leadership of the Communist Party remains … not economic development, or a just society, or China’s international standing, or any other goal for the nation as a whole, but its own grip on power…. Like the founders of the Chinese Democratic Party, all of whom are in prison today, “ the crime of Falun Gong was to operate outside of Party control. [As a result, the practice which had been] encouraged by the Party in the 1980s as a symbol of national pride, …became overnight an ‘evil cult’ and a target for brutal repression.”

Thus, the United Nations Working Group on Arbitrary Detention has found no reason whatsoever to support the view of Falun Gong as a violent or anti-social belief, but have found instead that Falun Gong is a peaceful practice fully protected by Articles 18 and 19 of the Universal Declaration of Human Rights. 
B. 
The Global Persecution of Falun Gong 

The persecution of Falun Gong by Chinese authorities has by no means been limited to Falun Gong practitioners in China. China has harassed and attacked Falun Gong practitioners in Iceland, Germany, Australia, Russia, Romania, Thailand, Cambodia, South Africa, Canada and the United States
 under the direct supervision, management and direction of the 610 office, the office established by Jiang Zemin to persecute Falun Gong in China and abroad.
 

Of particular relevance herein, has been an ongoing and selective persecution of Falun Gong adherents in Singapore and Malaysia, since the Chinese government launched its violent persecution in July of 1999.
 Given the smaller sizes of these countries and their correlatively smaller population of Falun Gong adherents, some Singapore and Malaysian authorities have aided and abetted the persecution of Falun Gong by the spreading of lies, smearing Falun Gong in news reports and public media, denial of access to rights enshrined in the country’s constitution to those who practice Falun Gong on the basis of their religious beliefs, tortious interference with their businesses and financial ventures, and when necessary, intimidating through harassment, police interrogation, arrests and detention those practitioners who say or do anything in public about Falun Gong that runs counter to the Chinese Communist government’s party line.  
1. Singapore
Since the onset of the persecution of Falun Gong in China and the characterization of the practice as violent, anti-government and anti-society, some Singapore authorities have used analogous stereotypes 
 to justify the discrimination against, harassment, interrogation and arrest of Falun Gong practitioners who challenge official characterizations or illegal curtailment of the spiritual practice in any way whatsoever.
 

In one particular case, and as the Falun Gong Human Rights Working Group noted, by “[u]sing the pretext of needing a “permit for assembly” and a “certificate approving an exhibition,” the [Singapore] police … labell[ed] Falun Gong meditation exercises in public parks an “assembly,” and [Falun Gong] dissemination of free information about both the practice and the persecution in China as “distribution,” notwithstanding its legal definition as “sell, hire, or supply” in relevant official regulations. … They then used these artificial labels as an excuse to interrupt practitioners’ lawful activities with intimidation.”  In the case of two female adherents of Falun Gong, these labels were further used to justify their arbitrary arrest. Thus the Singapore police witnesses admitted in trial testimony that the intimidation and arrests occurred under the direction of a Standard Operating Procedure (‘SOP”) established within the Singapore Police solely for the treatment of practitioners of Falun Gong; and that other groups engaging in the very same practices would not have been arrested and convicted of criminal activity.

Especially instructive here is the Hong Kong Court of Appeals’ reversal of the lower court’s conviction of sixteen (mostly western) Falun Gong practitioners for meditating in public and disseminating information about the practice and persecution of Falun Gong. Unlike the lower courts in both Hong Kong and Singapore, which labeled these acts unlawful because of their unreasonable or unauthorized use of a public place, the Court of Appeals found instead that the freedom to demonstrate peacefully and to express views which others may find disagreeable are the very core freedoms upon which democracy rests. 

However, as many experts have privately acknowledged, in light of the bilateral relationship and close ties between China and Singapore, these freedoms are not available to those in Singapore whose spiritual beliefs and practices are demonized in China. As a result, the Singapore Court of Appeals may not reverse the lower court’s conviction and the persecution of practitioners of Falun Gong in Singapore may continue and perhaps even intensify without the support of other nations and the intervention of the ICJ. 
  .

2.
Malaysia

The practice of Falun Gong has also been demonized by some authorities in Malaysia to justify the denial of freedom of expression and association to those who practice Falun Gong in Malaysia,
 the tortious interference with their business and financial ventures,
 as well as the arrest of those Falun Gong practitioners who insist on asserting their constitutional and legal rights.

For example, and notwithstanding the esteemed position of the Falun Gong Research Society in all democratic countries around the globe, in Malaysia, the nine directors of this prestigious association were charged by the Company Commission of Malaysia on May 31, 2005 for alleged violations of the companies acts, 1965. These violations encompass such trivial errors as their failure to print the name and company number on an official receipt in Roman letters, their failure to enter minutes of a meeting in a minute book, and the failure to display the name of the company outside the registered office. Although the nine have already paid a steep fine for these alleged violations, they were all served with summons ordering their appearance for trial and notice that they face such stiff penalties as five years in jail and additional very steep fines. 

While these authorities have not yet begun to arrest Falun Gong practitioners in Malaysia for distributing factual information about the persecution of Falun Gong in China, in light of the recent and ongoing government warnings ordering that such activities desist, and the close ties between China and Malaysia, some experts are predicting that practitioners of Falun Gong will be left with no choice but to face arrest, trial and detention if they choose to continue to practice Falun Gong in Malaysia.    

III.    RELEVANT LEGAL STANDARDS 

Relevant legal standards can be found in the United Nations Charter and certain other treaties, in customary international law and in the relevant resolutions adopted pursuant to the Charter by the General Assembly, the Office of the High Commissioner on Human Rights, and more generally by the Economic and Social Council. 

These include those referenced above in preceding sections, as well as Article 18 of the International Covenant on Civil and Political Rights, which protects freedom of thought, conscience and religion, and “protects non-theist and atheistic beliefs, as well as the right not to profess any religion or belief,” and thus is not limited to “traditional religions or religions and beliefs with institutional characteristics or practices analogous to those of traditional religions;” the UN Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief; General comment No. 22 of the Human Rights Committee on article 18 of the ICCPR, as well as articles 19, 20, 26, 27; The Convention on the Rights of the Child, in particular article 2, which prohibits discrimination of any kind, irrespective of the child’s or his or her parent’s or legal guardian’s religion and article 14, which provides for the respect of the child’s right to freedom of thought, conscience and religion, and article 30, which ensures the right of the child belonging to a religious minority to profess or practice his or her own religion; the Convention on the Elimination of All Forms of Discrimination against Women; the Convention on the Elimination of Violence against Women, in particular article 2 which defines violence against women as including not only “ rape, sexual abuse, trafficking in women and forced prostitution,” but also all physical, sexual and psychological violence perpetrated or condoned by the State, wherever it occurs. 

As the United Nations Special Rapporteurs are also guided by relevant declarations of the General Assembly, these also provide additional support of the competence of the General Assembly in this matter. See, for example, The United Nations Millennium Declaration adopted by the General Assembly in resolution 55/2 of 8 September 2000; The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities adopted by the General Assembly in resolution 47/135 of 18 December 1992.
  

II. JURISDICTION 

The competence of the Court is based, more particularly, on Article 65, paragraph 1, of its Statute, according to which the Court “may give an advisory opinion on any legal question at the request of whatever body may be authorized by or in accordance with the Charter of the United Nations to make such a request,” and according to Article 96, paragraph 1, of the Charter, Article 36 (1) and Article 40 (1) of the Statute of the Court and Article 38 of the Rules of the Court.

As indicated in Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory [hereinafter “Construction of a Wall’], I.C.J Reports 2004, at paragraphs 13-42, it is the practice of the Court to ensure that there is relationship between the question that is the subject of the request for an advisory opinion and the activities of the Assembly. In this regard, we observe that Article 10 of the United Nations Charter has conferred upon the General Assembly a competence relating to “any questions within the scope of the Charter,” and Article 13 paragraph 1 (b) has specifically provided it with competence on questions relating to the “assisting in the realization of human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.” 

Especially illustrative of the General Assembly’s interest in this matter are the many General Assembly sessions devoted to the persecution of Falun Gong. For example, the Secretary-General has brought before the General Assembly several reports issued by the Office of the High Commissioner on Human Rights detailing the violations of international law as well as those of the U.N. Charter. For example, the interim report of Special Rapporteur Asma Jahangir that was brought before the members of the General Assembly by the Secretary-General at the fifty-ninth session, on September 16, 2004, indicates that the “campaign against Falun Gong continues unabated across China. Practitioners of Falun Gong continue to be subject to ill treatment and torture by State officials in their attempts to force the practitioners to renounce their belief in Falun Gong. …[I]ndividual practitioners who had been subjected to torture and other inhuman and degrading treatment while detained had not  been provided with appropriate and effective remedies (emphasis added).” Id. 

Also of relevance are the many General Assembly resolutions cited in the above referenced reports, as well as many General Assembly resolutions that speak directly to these violations. For example, in G.A. Res. 58th Sess., U.N. Doc. A/183, the General Assembly passed a resolution that calls attention to the numerous international standards in the field of the administration of justice, notes that the independence and impartiality of the judiciary are essential prerequisites for human rights and, especially mindful of the importance of ensuring respect for the rule of law and human rights in the administration of justice, asks Governments to devote increased attention to these matters especially as they pertain to women and children (¶ 15).

Also of relevance are the many reports submitted by the Office of the High Commissioner on Human Rights to ECOSOC from several Special Rapporteurs as well as the Working Group on Arbitrary Detention, all of which indicate the extent to which the persecution of Falun Gong in China violates not only the provisions of Article 13 b, paragraph 1 of the UN Charter, but international humanitarian law as well as several international human rights instruments. These reports have been submitted to ECOSOC by, among others, the International Educational Development (Office of the High Commissioner on Human Rights, 61st Session, and document number E/CN.4/2005/NGO/132 (3 March 2005).  See paragraph 3 for a partial list of some of the most important of these ECOSOC reports. 

There are also several precedent cases whereby the General Assembly has requested an Advisory Opinion under similar circumstances. In resolution 49/75 K adopted by the General Assembly of the United Nations, the General Assembly decided to ask the International Court of Justice urgently to render its advisory opinion on the question, “Is the threat or use of nuclear weapons in any circumstance permitted under international law.” In its resolution, the General Assembly based its interest in that case on the same factors presented herein: that the use of nuclear weapons is discussed in UN Charter provisions, several General Assembly resolutions as well as in international conventions and instruments. See Legality of the Threat or Use of Nuclear Weapons, I.C.J. Reports 1996, at paragraph 1. The ICJ itself also found relevant the fact that the States entitled to appear before it and the United Nations were likely to be able to furnish information, in accordance with Article 66, paragraph 2, of the Statute, as is also the case herein. Id.
Finally, it is eminently clear that it is in the interest of the General Assembly itself to request an advisory opinion in this matter. On December 10, 1948 the General Assembly of the United Nations adopted and proclaimed the Universal Declaration of Human Rights. Among other things, it states:  No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment (Article 5); All are equal before the law and are entitled without any discrimination to equal protection of the law (Article 7); Everyone has the right to an effective remedy … for acts violating fundamental rights granted him by the constitution or law (Article 8); Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal… (Article 10); Everyone has the right to freedom of thought, conscience and religion … (Article 18). 


On each and every anniversary of the Universal Declaration of Human Rights, the United Nations General Assembly commits itself anew to protect everyone’s right to be free from torture, to freedom of belief or religion and to equality before the law. Clearly, the Universal Declaration of Human Rights has set a mandate for much of what has come to define the United Nations General Assembly as a body committed to the protection of human rights around the globe, as reflected in the adoption of international treaties and covenants that proscribe torture, that guarantee and protect the human rights of women and children to freedom of religion or belief, that guarantee the rights of all persons to equality before the law, and access to an independent judiciary and a democratic rule of law.


In spite of the courage, dedication and high moral spirit of the institution of the United Nations, torture and genocide take many forms that especially target women and children, including the many women adherents of Falun Gong and their young children, as is evidenced by the many Special Rapporteur reports referenced in preceding sections of this application. 

As UN Secretary-General Kofi Annan stated in his April 7, 2004 speech introducing an ‘Action Plan to Prevent Genocide,’ the UN did not intervene in Rwanda in spite of several UN Special Rapporteur Reports. What follows are a few of his most relevant remarks:

The United Nations human rights system, too, has a special responsibility.

This Commission, though the work of its Special Rapporteurs, independent 

experts and working groups, as well as the …Office of the High Commissioner, should be well placed to sound the alarm. Indeed your Special Rapporteur on Extrajudicial Killings, described the many warning signs in Rwanda the year before the genocide happened. Alas, no one paid attention.

As in the Rwanda situation, through the work of its Special Rapportuers and working groups, the Office of the High Commissioner on Human Rights have indeed sounded the alarm. The signs of an approaching if not actual genocide perpetrated against Falun Gong have been relayed to the General Assembly on several occasions. As the Secretary General of the United Nations has noted in the context of another virtual genocide,  “Humanity must respond by taking action in its own defense. Humanity’s instrument for that purpose must be the United Nations, and [in this case specifically the General Assembly].” Kofi Annan. Id

When women and children are denied their basic and fundamental life to be free from torture, when they are assaulted, raped, stripped naked and placed in the cells of violent male prisoners, when they are denied their right to freedom of conscience and belief, they look to the United Nations to take a stand. This is especially the case when the principles touted and hailed in these lofty public speeches, international instruments, and declarations have not withstood scrutiny in most domestic courts as the perpetrators reside in China, one of the most powerful nations, a country that condones almost unimaginable numbers of instances of such abuses.  


For all of these reasons, it is in the interest of this body to request the International Court of Justice to render its advisory opinion on the matter of the persecution of Falun Gong. 


Related Matters

Related to the issue of jurisdiction is the provision of Article 96, paragraph 1 of the Charter, and Article 65, paragraph 1, or the Statute of the Court – that the request for an advisory opinion raise a “legal question.” As this Court indicated in Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory [hereinafter “Construction of a Wall’], I.C.J Reports 2004 at ¶ 39, a question that is directed to the legal consequences arising from a given factual situation considering the rules and principles of international law and relevant General Assembly resolutions is a question of a legal character. Therefore, a question asking the Court to state the “legal consequences” of the facts of the persecution of Falun Gong necessarily encompasses an assessment of whether the factual situation is or is not in breach of certain rules and principles of international law.

Moreover, as this Court stated in “Construction of the Wall,” 
(¶ 43), “the Court should in principle not decline to give an advisory opinion, and only “compelling reasons” should lead the Court to do so. As the parameters of “compelling reasons” as set forth by the Court in previous cases do not apply herein,
 this Court should not decline to give an advisory opinion regarding the legal consequences of the Chinese Communist government’s persecution of Falun Gong.
CONCLUSION
The persecution of Falun Gong adherents in China has been so severe and violent that on October 4, 2004, the United States House of Representatives unanimously passed a resolution calling on China to cease all actions against Falun Gong practitioners in China (as well as in the United States). Id.
 

In spite of the many United Nations reports and resolutions, resolutions passed by the United States Congress, legal findings of liability in cases filed in federal courts in the United States, China continues to ignore calls for improvement in human rights and continues its active persecution of Falun Gong. According to the International Educational Development, Inc., issued by the Office of the High Commissioner on Human Rights, China “is emboldened by its defiance of the United Nations because there have not been any negative consequences for China as a result of bilateral or multilateral relations with other States.” See, E/CN. 4/2005/NGO/132 (3 March 2004), Para. 5. Thus, in light of China’s refusal to be persuaded to stop its active persecution of Falun Gong practitioners, this and other NGO’s continue to urge all States to take far more decisive steps to protect Falun Gong practitioners. 

Without the intervention of this body, China will continue to ignore gestures of admonition, emboldened by the lack of negative consequence, China will continue to exert political pressure on Malaysia, Singapore and nations around the globe, the persecution will expand, intensify and continue to destroy women, children, infants, the elderly – and all others who embrace the principles of kindness, compassion and the truth in China and elsewhere around the globe. 
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�  Excerpted from, Epoch Times, The Nine Commentaries on the Communist Party (Taiwan: ” Yih Chyun Corp.), page 115.  





� To ensure the support of the people, starting on July 22, 1999, the third day into the campaign of arresting Falun Gong practitioners across the country, the CCP-controlled news media further launched a full-scale anti-Falun Gong propaganda campaign. Over 2,000 newspapers, over 1,000 magazines, and hundreds of local TV and radio stations under the absolute control of the CCP became overloaded in their all-out propaganda smear campaign of Falun Gong. These propaganda programs were further spread to every other country outside of China via the official Xinhua News Agency, China News Services, H.K. China News Agency, and other CCP-controlled overseas media. Based on incomplete statistics, within only six months, over 300,000 news articles and programs smearing and targeting Falun Gong were published or broadcast, poisoning the minds of countless deceived people. Ibid. pages 133-34.


� See, for example, Report of Special Rapporteur on Freedom of Religion or Belief Asma Jahangir  (ECOSOC, document number E/CN.4/2005/61/Add.1), March 15, 2005, at ¶¶ 55-73. At ¶ 64, this report further notes that “many are detained and ill-treated in order to force them to formally renounce Falun Gong. Those who refuse are sent to re-education through labor camps, where reportedly torture is used routinely, resulting in many deaths.”


� See, The Epoch Times, The Nine Commentaries, p. 213. For a virtually identical description of the modes of torture used against women, see, the Report of Ms. Radhika Coomaraswamy, the Special Rapporteur on Violence Against Women, (Office of the High Commissioner on Human Rights, 57th Session, document number E/CN.4/2001/73/Add.1).


� In April of 2004, the World Organization to Investigate Falun Gong investigated over 100 psychiatric hospitals in 15provinces in China. 83% of the psychiatric hospitals that were questioned admitted that they have “accepted and treated “ Falun gong practitioners and more than half of these hospitals also admitted that those practitioners had no mental problems and were admitted merely for the purpose of locking them up to force them to renounce their beliefs. WOIPFG, Investigative Reports on the Persecution of Falun Gong (Cambridge: June 2004), chapter IV.  


� The Report of the International Education Development (Commission on Human Rights, 61st Session, document number E/CN.4/2005/NGO/132, March 2005), at ¶ 3, summarizes several of these reports.  


� Available at � HYPERLINK "http://www.tcen.org/Elizabeth/Children_Under_Persecution_En_III_Polished_cover_0201" ��www.tcen.org/Elizabeth/Children_Under_Persecution_En_III_Polished_cover_0201� (05-NEW.pdf) as


� See, the Report of Special Rapporteur on the sale of children, Juan Miguel Petit (ECOSOC, document number, E/CN.4/2005/78/Add.3,  8 March 2005).


� Article 3 of the Universal Declaration of Human Rights, and Article 9 of the Covenant on Civil and Political Rights guarantee the right to liberty and security of the person.  Article 9 of the Covenant also stipulates that “No one shall be subjected to arbitrary arrest or detention” or “deprived of his liberty” except according to lawful procedures.  


� As Ronald Dworkin states in “Taking Rights Seriously in Beijing,” New York Review of Books, Sept. 26, 2002, Vol. 49, No. 14, under the CCP, law is an instrument of power and political control, and its application must be subject to the dictatorship of the Party which has established a "public security system" independent of the official legal system,  detained tens of thousands of political prisoners by administrative action alone, and includes a program of administrative detention for the "custody and repatriation" of homeless and jobless rural immigrants to the cities in camps where they are required to work for their support. Id.  See also, A.C. Grayling, "When China Cracks," Prospect, June 2002, p. 62; "Not Welcome at the Party: Behind the 'Clean-Up' of China's Cities," a report published by Human Rights in China, October 1999. 


� See especially, Report of the Working Group on Arbitrary Detention (ECOSOC, document number, E/CN.4/2005/6/Add.4 , 29 December 2004), page 3, which highlights the problem in great detail and is based on an on-site visit to China from 18 to 30 September 2004. See also, “Law and Justice: Reforming the System,” Human Rights in China, June 2005, No. 2, 2005, as this issue especially highlights the gaps in the legal system, its impact on China and the real types of obstacle that stand in the way of genuine improvement and change. 


.


� Report of Special Rapporteur Asma Jahangir, (General Assembly 59th Session, document number A/59/366, 16 September 2004), submitted in accordance with General Assembly resolution 58/184 of 22 December 2003. 


� See also, the Report of the Office of the High Commissioner for Human Rights (General Assembly, 59th Session, document number A/59/402, 1 October 2004).  This report, entitled, Strengthening of the Rule of Law, references a Memorandum of Understanding between OHCHR and the Government of China, established to ameliorate many shortcomings in the Chinese legal system. The report was submitted in accordance with the General Assembly resolution 58/184 of 22 December 2003 which both reiterates 13 b, paragraph (1) of the Charter of the United Nations and also references article 18 of the Universal Declaration of Human Rights, article 18 of the International Covenant on Civil and Political Rights and paragraph 4 of the United Nations Millennium Declaration. However, as noted in the report of the International Educational Development organization, China has continued to ignore its advice and suggestions. See infra at page 8, note 15.


� Several other United Nations ECOSOC reports that detail the persecution of Falun Gong adherents in China have been submitted to the GA membership body by the Secretary-General. See, the Interim Report of the Special Rapporteur Asma Jahangir (General Assembly 59th Session, document number A/59/319, 1 September 2004, ¶ 59, transmitted to the General Assembly members in accordance with GA resolution 57/214.  See also, Interim Report of the Special Rapporteur Abdelfattah Amor (General Assembly 57th Session, document number A/57/274, 15 July 2002); Report of the Special Rapporteur Abdelfattah Amor (General Assembly, 58th Session, document number A/58/296, 19 August 2003). 


� See, Written Statement of International Educational Development (ECOSOC, document number, E/CN.4/2005/NGO/132), 3 March 2005, para. 4.


� On May 1, 1945, Joseph Gobbles, Nazi propaganda minister, and his wife – to escape the war crimes trial – committed suicide. Julius Streicher, a smaller but significantly influential propagandist was sentenced to death for the hate propaganda responsible for the death of six million Jews.


� See, Perry Link, "The Anaconda in the Chandelier," The New York Review, April 11, 2002.�


� See, the Report of the International Education Development (Commission on Human Rights, 61st Session, document number E/CN.4/2005/NGO/132, ¶¶ 5-6), March 2005. 


� Several high-ranking Chinese 610 officials have recently defected and would be available upon request to provide further proof of these facts under oath.


� Prior to July of 1999, Falun Gong practitioners did the five sets of exercises in dozens of Singapore parks free of interference. 


� For example, in one official communication regarding the government’s decision to deny registration of the Minghui Cultural Society, the cultural society of Falun Gong adherents in Singapore, notwithstanding its acceptance and popularity in virtually all other democratic countries including the United States, the grounds for said denial were based on a characterization of Falun Gong as either a threat to the public peace, welfare or good order in Singapore or a threat to the national security interests of Singapore. 


� These include frequent surveillance of practitioners, interrupting and dispersing their group exercises, intimidation with charges and arrests, and confiscation of their property.


� Several warnings have been sent to Falun Gong practitioners in Malaysia ordering that they stop distributing information about the persecution of Falun Gong in China to persons in Malaysia on the trumped up “charge” of instigating the overthrow of the Chinese government, notwithstanding the fact that all the distributed information is available to the public from such third party websites as Amnesty International, the United States Department of State and the Special Rapporteur reports of United Nations staff. 


� Several practitioners of Falun Gong have been denied the right to register their businesses with the authorities as is required as a condition precedent to conducting business in Malaysia on the grounds that the Chinese Communist Government’s characterizations of Falun Gong as violent, anti-government, political and anti-society are accurate.


� See also, The Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights on 25 June 1993; The Standard Minimum Rules for the Treatment of Prisoners; The Body of Principles for the Protection of All Persons under Any Form of Detention of Imprisonment. 


� Report of the Special Rapporteur (General Assembly 59th Session, document number, A/59/366), September 16, 2004.  See also the Report of Special Rapporteur Abdelfattah Amor (General Assembly 57th Session, document number A/57/274), 15 July 2002, brought before the General Assembly in accordance with General Assembly resolution 56/157 of 19 December 2001; Report of Special Rapporteur Abdelfattah Amor (General Assembly, 58th Session, document number A/58/296), 19 August 2003, brought before the General Assembly in accordance with General Assembly resolution 57/208 of 18 December 2002; Report of Special Rapporteur Abdelfattah Amor (General Assembly, 58th Session, document number A/c.3/58/SR.19, 24 November 2003). 





� See those cited supra, in note 24, as well as well as G.A. Res. 59th Sess. Doc. A/190 (March 2005), especially ¶ 3; G.A. Res. 58th Sess. Doc. A/188 (March 2004); G.A. Res. 59th Sess. Doc. A/187 (March 2005); G.A. Res. 59th Sess. Doc. A/192 (March 2005).


� Ibid, ¶ 43.


� Compelling reasons do not for example include China’s denial of the persecution. As it has been formally discredited by other United Nations bodies, (see supra, E/CN.4/2005/NGO/132), and the congressional and parliamentary resolutions and federal court decisions of the United States, Canada, Taiwan, and other nations around the globe. Nor would the party’s lack of consent to the Court’s jurisdiction have bearing on the Court’s jurisdiction. Ibid at ¶ 47.


� Several federal courts in the United States have issued default judgments in cases filed against Chinese officials for their role in the campaign of torture and genocide against practitioners of Falun Gong in China. 
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